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Te JourNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulatin 
current thought and iveak 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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A SYMPOSIUM 


HEN the Supreme Court of the United States, on June 

5, 1944, decided the case of The United States of America 
v. South-Eastern Underwriters Association, holding the busi- 
ness of insurance to be commerce between the states, a new 
and uncharted constitutional course was set which, in the 
words of the Chief Justice, “cannot fail to be the occasion for 
loosing a flood of litigation and of legislation, state and na- 
tional, in order to establish a new boundary between state and 
national power, raising questions that cannot be answered for 
years tocome. . .” If, in Mr. Justice Jackson’s metaphor of 
shipwreck, “it will take a generation” to determine “what will 
be irretrievably lost and what may be salvaged,” then we had 
better roll up our sleeves and get on with the salvage. 


This issue of the JOURNAL essays a beginning in charting 
the new course. In this issue we present a symposium of 
critical comment on the “S. E. U. A.” and “Polish National 
Alliance” cases which, we hope, will contribute to a correct 
understanding of the meaning of these cases for the business of 
insurance. 


Professor Borchard’s article reviews the “S. E. U. A.” decision 
generally, and indicates Congress’ alternatives vis-a-vis the 
decision. Professor Willis, long a critic of Paul v. Virginia, 
shows the place of the “S. E. U. A.” decision in the general 
body of federal constitutional doctrine. Mr. Berke’s study of 
the “S. E. U. A.” and “Polish Alliance” cases makes some very 
practical suggestions as to how the insurance world can best 
meet the situation created by these decisions. 


—THE EDITOR. 
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Insurance in the Supreme Court 


by EDWIN BORCHARD 


HE United States Su- 

preme Court has just 
decided a case (June 5, 1944) 
concerning the interstate 
commerce nature of insur- 
ance which opens unpredict- 
able vistas of federal power 
and federal action thereun- 
der. In a 4 to 3 decision 
(Justices Roberts and Reed 
not participating) the ma- 
jority of the Supreme 
Court, by Mr. Justice Black 
—Douglas, Murphy, and 
Rutledge concurring—con- 
cludes that a federal indict- 
ment charging a violation 
of the Sherman Anti-trust 
Law in six southern states 
against some 200 insurance 
companies and 27 individ- 
uals — the South-Eastern 
Underwriters Association 
and their managers—was 
not demurrable on the alleged ground that the 
“business of insurance” was not interstate 
commerce. On the contrary, consciously over- 
ruling a line of cases 75 years old—beginning 
with Paul v. Virginia, 1869—they held that the 
“business of insurance” should not have been 
excepted from the scope of interstate com- 
merce by the courts—and therefore from 
the Sherman Act—since by silence Congress 
had failed to make any such exception. They 
therefore remanded the case to the United 
States District Court for a trial on the merits. 
A court and jury will now presumably de- 
termine whether there was a conspiracy 
among these companies to fix rates, and 
whether by boycott, disparagement, coercion 
and intimidation they conspired to hurt and 
cripple the business of companies remaining 
outside the Association. Since the fixing of 
rates, whether by agreement or otherwise, 
is permitted if not required by some state 
laws, the question arises whether these state 
laws are now overruled as in conflict with 
the federal Sherman Act. The majority 
evidently think they are; the minority— 
Chief Justice Stone and Justices Frankfurter 
and Jackson—think they are not. Mr. Jus- 
tice Jackson, who in his dissent would leave 
general regulation to the states, where it has 
always been, would limit the scope of the 
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Sherman Act to permit the 
punishment of combinations 
in insurance, “not required 
or authorized by state law, 
such as intimidation, dis- 
paragement, or coercion, if 
they unreasonably restrain 
interstate commerce in com- 
modities or interstate trans- 
portation.” This, he says, 
is all that the Government 
contends in this case. 


Court or Congress 


The minority concludes that 
it is poor policy to “strike 
down” the state regulation 
of insurance by judicial ac- 
tion and that a much nar- 
rower decision was possible 
even if it be admitted that 
certain interstate aspects of 
the insurance business might 
have been regulated by Congress. The ma- 
jority redraw the line of division between fed- 
eral and state authority, but all the judges 
agree that Congress has the final word, or, as 
the minority say, should have been vested with 
the function of redrawing the line of divi- 
sion. It must be admitted that for the court 
to overrule precedents of 75 years is a pretty 
considerable assumption of power and that 
in deference to the principle of stare decisis 
or what is left of it, the Court might have 
declined to redraw the line of division and 
place this function exclusively and com- 
pletely, as it manifestly now must be, in 
the control of Congress. 


Two Constructions of the Indictment 


The majority and minority seem to differ 
both as to the facts in the case and as to 
the policy desirable for the Court to pursue. 
The majority is correct in saying that the 
earlier cases had all risen out of the at- 
tempted exercise of state power contested by 
the companies, and not in exercise of an at- 
tempted federal power of regulation which, 
Justice Jackson admits, would carry a strong 
presumption of constitutionality. The ma- 
jority concludes that the instant indictment 
charged offenses which would be violations 
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of the Sherman Act on the part of any other 
business, and that the demurrer, as was the 
decision of the District Court, was based 
solely on the traditional ground that “the 
business of insurance [fire insurance here] 
is not commerce, either interstate or intra- 
state.” This, says Justice Black, is and 
always has been wrong. And one of his 
differences with Chief Justice Stone is his 
view of what the indictment charged and 
the District Court held. Justice Black main- 
tains that the entire business of insurance 
was within the scope of the indictment and 
decision, including “not only the execution 
of insurance contracts but also negotiations 
and events prior to execution of the con- 
tracts and the innumerable transactions nec- 
essary to performance of the contracts.” All 
these transactions constituted, he says, a 
“single continuous chain of events, many of 
which were multi-state in character.” 


Chief Justice Stone, on the other hand, con- 
strues differently the District Court’s con- 
struction of the indictment, by which he says 
the Supreme Court is bound. He says that 
all that was charged in the indictment and 
all that could have been held by the District 
Court was that in the “making of contracts” 
—the issuing of policies—insurance con- 
tracts constituted commerce and that in that 
sense insurance had always been held not 
to be commerce or interstate commerce. He 
considered the extension of insurance a local 
business, in conscious affirmance of what 
the courts had traditionally held, and sepa- 
rated out the interstate features of using the 
mails and other facilities of interstate com- 
merce which most businesses have to em- 
ploy without thereby falling under the control 
of Congress. 


Jackson's Dissent 


Justice Jackson in his separate dissent also 
splits up the business of insurance into its 
respective parts, and says that Congress al- 
ways had the power to prohibit or regulate 
specific activities in interstate commerce on 
the part of any business, even if not in inter- 
state commerce, and that state regulation of 
this type of business was only impaired to 
the extent that Congress used the federal 
power. He concludes that the Court should 
have sustained state regulation and _ still 
maintained Congressional power, as under 
the Sherman Act, to prohibit an attempted 
monoply to restrain interstate commerce, as 
was done by the Court on the same day in 
upholding the National Labor Relations 
Board’s regulation of the labor practices (as 
“affecting” interstate commerce) of the 
Polish National Alliance. (Justice Black, 
joined by Douglas and Murphy, J. J., ina 
concurring opinion as to the power of Con- 
gress to regulate the labor practices of the 
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Polish National Alliance, an insurance com- 
pany, insisted that the regulation was an 
exercise of the power of Congress to regu- 
late interstate commerce, since insurance 
was, as held in the South-Eastern case, 
interstate commerce, and not, as the ma- 
jority held—opinion of Frankfurter, J.— 
regulating an activity “affecting” interstate 
commerce in a business not otherwise inter- 
state.) This might seem to concede, in the 
first case, that the business of insurance as 
a whole did constitute interstate commerce, 
as the majority finds and as Justice Jack- 
son would hold if the question were a fresh 
one not encumbered by a long history to 
the contrary. He fears that under the 
Court’s decision federal regulation may oc- 
cupy the field and will in time supersede that 
of the states—a development which he de- 
plores—but this is so significant a change 
in our policy that he believes Congress alone 
should assume such power and responsibility. 
Since congressional legislation exercising 
the power conferred might have to be en- 
acted—unless the Sherman Act automatically 
annuls state power to fix rates—it is possible 
that Congress may take one of two deci- 
sions: 1) decide not to exercise the power, 
accepting the view that the Sherman Act 
was intended to apply to the insurance busi- 
ness, all branches of which would seem by 
inference to be covered; or 2) if Congress 
does legislate, it may deny categorically that 
the Sherman Act—or, a fortiori, other fed- 
eral acts—was intended to apply to the 
insurance business. 


Minority Fears 


This is one of the important considerations 
actuating the minority. Apart from the fact 
that the majority overrules a principle, whether 
real or fictional, 75 years old, they believe 
that the invitation to Congress to occupy the 
field, and that part of it, the Sherman Act, 
already occupied, leaves the extent of state 
regulation in doubt and grave uncertainty. 
It is true that some of the companies, in 
resisting state regulation in the various cases, 
have pleaded their interstate character, but 
this view of their status has been definitely 
rejected. In view of the paucity of federal 
regulation and the inability quickly to erect 
a regulative federal structure, as in the case 
of the Federal Power Commission, the minority 
fear that state regulation may be upset, 
largely modified, or possibly invalidated and 
the business left therefore unregulated, even 
before the federal government acts. Justice 
Black considers these fears exaggerated. 


Chief Justice Stone, although insisting on 
the conclusion that the contract of insurance 
—all he considered involved—was not inter- 
state commerce, admitted that such con- 
tracts, like other contracts, might come 
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within the scope of the Sherman Act if the 
performance or effect of the contract “is to 
restrain competition in the marketing of the 
goods or services to which the contracts 
relate.” This he considers difficult with 
reference to insurance contracts. He there- 
fore held that the Sherman Act was not 
violated by “an agreement among five in- 
surance companies to fix and maintain ar- 
bitrary and non-competitive rates and to 
monopolize trade and commerce in fire in- 
surance.” He felt sure that the incidental 
interstate transactions necessary in the busi- 
ness did not make the “business” interstate 
commerce. 


Intent Behind Sherman Act 


While conceding that some of these incidents 
might fall within the scope of federal regu- 
lation, such as the labor practices of the 
Polish National Alliance, his main question, 
like that of Justice Frankfurter, was not 
what Congress could do, but what it had 
actually done in enacting the Sherman Act 
—had they or had they not excepted fire in- 
surance or any other insurance? The ma- 
jority construed the silence of Congress as 
manifesting an intention to make no excep- 
tions; the minority concluded that what the 
courts had done for many years must neces- 
sarily have been known to Congress and, as 
Justice Jackson points out, the repeated re- 
fusal of Congress in the face of temptation 
and invitation to assume federal regulatory 
power, indicates clearly the intent of Con- 
gress to leave regulation to the states. ‘This 
argument seems convincing. The adminis- 
trative structure built up in the states for 
nearly a century ought not lightly to be 
challenged, if challenged it is by this deci- 
sion. While logic may lie with the majority, 
practical wisdom seems largely to rest with 
the minority, although both sides essentially 
maintain that it is for Congress to determine 
what the future administration of regula- 
tion shall be and who, nation or state, shall 
exercise it. Justice Jackson is firmly of the 
opinion that a long-continued practice, even 
if it rests on the fiction that insurance is not 


commerce, should be respected, and that 
the anti-trust laws should be construed to 
reach only those incidents of the business 
that are clearly interstate in character. 


Choices for Congress 


Congress has therefore an open field before 
it. 1) It may follow the majority and gradu- 
ally take over the field to whatever extent 
desired, leaving in doubt and uncertainty 
the question whether state regulation has 
been in whole or in part superseded by the 
power of Congress or only by the exercise 
of power. It will also leave in doubt and 
subject to much litigation the scope of the 
Sherman Act, now sustained as intended to 
extend to insurance companies; 2) Congress 
may pass such a bill as that of Senator 
sailey, abjuring the federal power granted 
or conceded by the Court, and decide to 
leave the regulation of the subject, including 
taxation, to the states (By a vote of 283 to 54 
the House of Representatives, on June 22, 
1944, passed and sent to the Senate Judiciary 
Committee H. R. 3270, which reads as fol- 
lows: “Nothing contained in the Act of 
July 2, 1890, as amended, known as the Sher- 
man Act, or the Act of October 15, 1914, 
as amended, known as the Clayton Act, shall 
be construed to apply to the business of in- 
surance or to acts in the conduct of that 
business or in any wise to impair the regu- 
lation of that business by the several States.” 
The companion bill in the Senate, S. 1362, 
is pending before the Senate Judiciary Com- 
mittee); 3) Congress may decide to take no 
action in the matter, leaving it to litigation 
to determine the dividing line between state 
and federal control, a policy which would be 
expensive and precarious to all parties in 
interest. The field of concurrent power is 
well known in many types of business activity, 
so that state power would prevail in a par- 
ticular aspect of the subject until Congress 
expressed its contrary intentions. The at- 
titude of Congress will tell us much con- 
cerning their opinion as to the present views 
of the majority and minority of the Supreme 
Court. 


ap 


Liability of Operator of a Government-owned Vehicle 


A state employee is personally liable 
for damages in a motor vehicle accident 
in which he was involved while op- 
erating a motor vehicle owned by the 
State Hospital Commission and oper- 
ated by him in the course of his duties. 
In the event he is held personally liable 
for damages as a result of his operation 
of such vehicle, the state may not pay 
such claim out of state funds.—Opinion 
of the Michigan Attorney General, March 
17, 1944. 
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And, while the Michigan Motor Vehicle 
Law excepts as a vehicle within the 
meaning of the act a “vehicle owned and 
operated by the federal government,” 
the driver, operating a federally-owned 
vehicle, whether or not he is acting 
within the scope of his employment, 
would still be liable personally for any 
damages caused by his negligent opera- 
tion of the vehicle.—O pinion of the Michi- 
gan Attorney General, March 9, 1944. 
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United States of America v. 
South-Eastern Underwriters 
Association 


by HUGH EVANDER WILLIS 


HE present United States Supreme Court 

has overruled another prior Supreme 
Court decision, rendered in the case of Paul v. 
Virginia, and in doing so has done a fine 
piece of work. The writer wholly approves 
of this most recent insurance decision. 


Paul v. Virginia 


Is insurance interstate commerce? In the 
case of Paul v. Virginia, 8 Wall. 168 (1869) 
the Supreme Court held that insurance was 
not commerce and of course, therefore, 
could not be interstate commerce. The Su- 
preme Court rendered this decision in a 
prosecution of an agent acting in Virginia 
for certain New York insurance companies 
without procuring a license as required by 
Virginia statute. In holding that the Vir- 
ginia statute was constitutional, the Supreme 
Court held that issuing of policies of insur- 
ance is not a subject of trade and barter 
nor a commodity shipped in interstate com- 
merce nor a transaction of interstate com- 
merce but a local transaction, not commerce, 
governed by local law. At different times 
after this decision the Supreme Court was 
asked to overrule it, but in each case, until 
this most recent one, the Supreme Court re- 
fused to do so. Hooper v. California, 155 
U. S. 648 (1895); New York Life Insurance 
Co. v. Deer Lodge County, 231 U. S. 495 
(1913); Osborn v. Ozlin, 310 U. S. 53 (1940). 
Paul v. Virginia was always an incorrect 
decision. It was out of harmony and incon- 
sistent both with Chief Justice Marshall’s 
decision in Gibbons v. Ogden, 9 Wheat 1 
(1824) and the best and ,most recent deci- 
sions of the Supreme Court on the com- 
merce clause involving either tangibles, 
Lottery Cases, 188 U. S. 321 (1903); Hoke 
v. U. S., 227 U. S. 308 (1913); Brooks v. 
U. S., 27 U. S. 42 G95); U.S. v. FW. 
Darby, 312 U. S. 100 (1941); or intangibles, 
Pensacola Telegraph Co. v. The Western 
Union Telegraph Co., 96 U. S. 1 (1877); 
Indiana Farmer’s Guide Publishing Co. v. 
Prairie Farmer’s Co., 293 U. S. 268 (1934) ; 
C. E. Stevens Co. v. Foster and Kleiser Co., 
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311 U. S. 255 (1940) ; American Medical As- 
sociation v. U. S., 317 U. S. 519 (1943). 
Eight years ago when the writer published 
his textbook on constitutional law he 
criticized the decision in Paul v. Virginia 
and said it should be overruled (along with 
thirty other prior decisions of the Supreme 
Court all of which have now been over- 
ruled). Willis, Constitutional Law of the 
United States, 284, 288; Willis, Constitution 
Making by the Supreme Court Since March 
29, 1937 (to 1940), 15 Indiana L. J. 179. The 
Supreme Court has now done what the 
writer urged eight years ago and what 
many others have been urging for years, 
and has finally held that insurance is inter- 
state commerce. 


S. E. U. A. Case 


In the case of the United States of America 
v. South-Eastern Underwriters Association 
Supreme Court (1944), two hun- 
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dred private stock fire insurance companies 
and twenty-seven individuals were indicted 
in the district court of the United States 
for the northern district of Georgia for al- 
leged violations of the Sherman Anti-Trust 
Act, first of Section I of the Act in restrain- 
ing interstate trade and commerce by fixing 
and maintaining premium rates, and second 
in violation of Section II in monopolizing 
trade and commerce in the same lines of 
insurance among six states. The indictment 
charged that the conspirators not only fixed 
premium rates and agents’ commissions but 
employed boycott and other types of co- 
ercion to force non-member insurance com- 
panies into the conspiracies and to compel 
those needing insurance to buy only from 
S. E. U. A. members. The defense of the 
defendants set forth in a demurrer was that 
the business of fire insurance is not com- 
merce. The district court sustained the de- 
murrer on the ground that “the business of 
insurance is not commerce either intrastate 
or interstate.” Justice Black in writing the 
majority opinion for the Court reversed 
the trial court and in doing so held that the 
indictment in this case alleged transactions 
in interstate commerce because of the con- 
tinuous chain of events multi-state in char- 
acter back and forth across state lines. 


Is Insurance Interstate Commerce 


The first main question in the case was 
whether or not there was interstate com- 
merce. Justices Roberts and Reed took no 
part in the decision or consideration of the 
case. Four of the other Justices joined in 
the majority opinion and three Justices dis- 
sented. However, all the Justices agreed 
that insurance business could‘involve inter- 
state commerce so as to be subject to fed- 
eral regulation. But Justice Stone in dissenting 
took the position that in this particular case 
the only legal act charged was the making 
of a contract of insurance and he thought 
that this did not involve interstate com- 
merce. Justice Black, on the other hand, 
though granting “that a contract of insur- 
ance, considered as a thing apart from 
negotiation and execution does not itself 
constitute interstate commerce,” took the 
position that in this case the making of the 
contract was only a part of a chain of events 
involving the negotiation and performance 
of contracts and therefore there was inter- 
state commerce. Justice Jackson in dis- 
senting agreed with Justice Black so far as 
concerned the facts in this case, but he felt 
that, because of the long acquiescence in 
the fiction that insurance is not commerce 
and the absence of any expression by Con- 
gress of an intent to take federal responsi- 
bility over insurance, insurance supervision 


1944 


ought to be nationalized, not by court de- 
cision, but through Congressional legisla- 
tion. Hence all the Justices, except Chief 
Justice Stone and Justice Frankfurter, agreed 
not only that insurance could be interstate 
commerce but that in this case there was 
interstate commerce. 


Congressional Intent in Sherman Act 


The second main question in this case was 
whether or not Congress intended the Sher- 
man Anti-Trust Act to apply to insurance 
even if it was interstate commerce. On this 
point Chief Justice Stone was of the opinion 
that it was not the Congressional intent to 
make the Sherman Anti-Trust Act apply to 
insurance. He found this intent from the 
fact that Paul v. Virginia had declared that 
insurance was not commerce and that mem- 
bers of Congress had acquiesced in this de- 
cision and had legislated upon the assumption 
that insurance was not interstate commerce. 
Justice Black, however, was just as clear 
that the intent of Congress was inconclu- 
sive. He took this position because he 
could find no specific intent in the Act to 
exempt insurance companies and though it 
did not specifically include them it showed 
an intent to include all businesses which 
could come within the prohibition of the 
Sherman Anti-Trust Act so far as it was 
possible to make them; consequently, the 
majority of the Court held on the second 
question that it was the intent of the Sher- 
man Anti-Trust Act to make it apply to 
insurance companies, as much as to any 
other persons or companies, if they were 
either restraining trade or commerce or un- 
dertaking to monopolize it. 


State Regulation 


Another objection to making the Sherman 
Act apply to insurance was that it would 
destroy a vast amount of state regulation 
of insurance and that there is not the need 
for federal regulation of insurance that 
there was for federal regulation of child 
labor because in the case of insurance there 
is no “no man’s land” where there is no 
regulation at all. Chief Justice Stone also 
dissented on this ground. Justice Black ap- 
parently took the position that most state 
regulation would not be destroyed and so 
far as it would be destroyed it would be a 
good thing. Justice Black’s argument on 
this point is more or less confusing and 
unsatisfactory. If he had classified the 
cases as I have done in my textbook, pp. 
307-309, he would have avoided all this. 
Prior to 1852 the states and the federal 
government had a concurrent power of reg- 
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ulation (police power) of interstate com- 


merce. Between 1852 and 1894 the states 
had a concurrent power of regulation of 
interstate commerce only where the mat- 
ters were local in nature, as in the case of 
pilotage and ferriage, and as to all other 
matters of interstate commerce the federal 
government’s power of regulation was ex- 
clusive and the states could not even inci- 
dentally and indirectly regulate interstate 
commerce under its general police power. 
From and after 1894 the concurrent and 
exclusive powers of the states and federal 
government remained as between 1852 and 
1894 but since 1894 the Supreme Court has 
held that the states may exercise their gen- 
eral police power (and power of taxation) for 
the protection of the social interests and pur- 
poses of the states, even though they inci- 
dentally and indirectly regulate interstate 
commerce, if the social interests to be pro- 
tected by the state’s legislation are more 
important than any social interest to be 
protected by the federal government in reg- 
ulating interstate commerce. If Justice 
Black had adopted this classification of Su- 
preme Court decisions he would have had 
no difficulty in giving the states all the 
police power and all the power of taxation 
which they ought to have over interstate 
commerce. At the present time there is 
no doubt that the states have too much 
power in respect to foreign corporations 
not engaged in interstate commerce. In 
addition, there is no uniform rule as to 
police power and taxation among the forty- 
eight states of the Union when, for the 
most part, there should be a uniform rule 
throughout the United States. But, in the 
last analysis, the question of whether the 
federal government should have more 
power and the states less power, or vice 
versa, does not raise any question of con- 
stitutional law but only a question of prac- 
tical policy. The nature of our dual form 
of government can be changed any time by 
the process of formal amendment or by the 
action of the Supreme Court in amending 
the Constitution. 


Social Policy 


So far as concerns the question of policy 
it would seem that federal regulation under 
the interstate commerce clause would be 
better than general state regulation both 
for the public and for the insurance com- 
panies. Under federal regulation the public 
would benefit either from the enforcement 
of competition under the Sherman Act or 
by the regulation of insurance companies 
under the law of public utilities on the 
theory of monopoly. The insurance com- 
panies would benefit from federal regula- 
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tion because it would stop the discrimination 
by the states against such insurance com- 
panies both in the matter of taxation and 
in the matter of police power. So long as 
it is held that the foreign corporations en- 
gaged in insurance are not engaged in in- 
terstate commerce they are not protected 
by the equality clause. 


It should be noted that it might be possible 
to build up a basis for some federal regu- 
lation of insurance, even though it was held 
not to be interstate commerce, wherever 
there might be an integration between in- 
surance and recognized interstate commerce, 
Houston & Texas Ry. v. U. S., 234 U. S. 
342 (1914), or a burden or interference with 
interstate commerce, Davis v. Farmers’ Co- 
op. Equity Co., 262 U. S. 312 (1923), or 
under the “flow” doctrine where otherwise 
the first situation did not exist, Swift & Co. 
v. U. S., 196 U. S. 375 (1905), National 
Labor Relations Board v. The Jones & 
Laughlin Steel Corp., 301 U. S. 1 (1937). 


True Definition of Commerce 


Whether insurance is commerce and if it con- 
cerns more states than one in interstate 
commerce depends upon the definition of 
commerce. Chief Justice Marshall defined 
commerce as traffic and transportation, in- 
cluding navigation. Traffic means buying 
and selling. Chief Justice Marshall said 
that there was no doubt about traffic being 
commerce and he held in Gibbons v. Ogden, 
supra, that commerce also included naviga- 
tion. Since Chief Justice Marshall’s time 
there have been attempts by such Justices 
as Field, Fuller, and Peckham and Justices 
Butler, McReynolds, Sutherland and Van 
Devanter to give a narrower definition to 
this term. Justice Field in the case of Paul 
v. Virginia, supra, said that contracts of in- 
surance are not trade, nor commodities, nor 
interstate transactions, but local transactions. 
He was undoubtedly partially wrong, at all 
events, in each one of these respects, but 
he did not define commerce as transporta- 
tion. This did not happen until the time of 
Justices Butler, McReynolds, Sutherland, 
and Van Devanter. They held that com- 
merce was transportation and nothing else; 
Blumenstock Brothers Advertising Agency v. 
Curtiss Co., 252 U. S. 436 (1920); Railroad 
Retirement Board v. The Alton Railroad Co., 
295 U. S. 330 (1935); Carter v. The Carter 
Coal Co., 298 U. S. 238 (1936). Justice Day 
even took this position in the first child 
labor decision, Hammer v. Dagenhart, 247 
U. S. 251 (1918). This modification of Chief 
Justice Marshall’s definition was never sug- 
gested by Justice Miller and his colleagues 
agreeing with him, nor by Justice Holmes 
and his colleagues agreeing with him, and 
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now the present Justices of the Supreme 
Court have entirely repudiated the modi- 
fication made by the Justices confining 
commerce to transportation. In the case 
of Associated Press v. The National Labor 
Relations Board, 301 U. S. 103 (1937), 
the Supreme Court held that “interstate 
communication of a business nature, what- 
ever the means of such communication, is 
interstate commerce regulable by Congress 
under the Constitution.” This restores Chief 
Justice Marshall’s definition and makes com- 
merce include both traffic and transportation. 
Not only that but it defines traffic in a very 
liberal sense so as to include all interstate 
communications of a business nature, This 
makes the definition of commerce broad 
enough to include the business of insurance. 
The decision of United States of America 
v. South-Eastern Underwriters Association is, 
therefore, in harmony with the case of 
Associated Press v. The National Labor Re- 
lations Board, supra, and with the Supreme 
Court’s doctrine as to interstate commerce 
from the time of Chief Justice Marshall to 
date, except for two short periods. 

For the above reasons the writer is of the 
opinion that the decision in the S. E. U. A. 
case is a sound decision and he believes 
that in this particular case the arguments 
of the majority of the Court are better than 
the arguments of the minority of the Court. 


Effect of Decision 


The first and most lasting effect of this de- 
cision will be to give all insurance com- 
panies the benefit of the equality clause. 
This result will follow from making insur- 
ance interstate commerce, so as to give 
insurance companies the right to do busi- 
ness in every state without consenting to 
conditions of states for the privilege of en- 
tering the states. This will mean the stop- 
ping of all discriminations by the states 
under their tax power and police power 
against foreign insurance companies. This 
is a result that Congress cannot change 
because when the Supreme Court defines 
commerce its definition becomes a part of 
the Constitution and Congress cannot amend 
the Constitution. 

This decision also gives the federal govern- 
ment the power to regulate interstate in- 
surance companies as public utilities. The 
Supreme Court years ago put insurance 
companies into the class of public utilities. 
German Alliance Insurance Co. v. Lewis, 233 
U. S. 389 (1914); National Insurance Co. v. 
Wanberg, 260 U. S. 71 (1922); but until 
insurance was made interstate commerce 
this increased the governmental powers of 
the states only. Now the federal govern- 
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ment has this power, and if it is not an 
exclusive power it at least is a concurrent 
power, and any federal regulation would 
supersede state regulation in conflict there- 
with. This also is something Congress can- 
not change because it would be amending 
our Constitution. But, of course, Congress 
could refuse to implement the power, as by 
refusing to provide an insurance commis- 
sion to apply and administer the common 
law standards for public utilities or new 
standards Congress might attempt to set 
up; and in that case the fact that the fed- 
eral government has the power of regula- 
tion would not amount to much. To make 
it amount to much it would have to exer- 
cise the new power given it. 


Congress, however, could amend the Sher- 
man Anti-Trust Act, so as to provide that 
it shall not apply to insurance companies, 
because this act is not a part of the Consti- 
tution but only an act of legislation by way 
of exercising a power given to Congress 
by the commerce clause. In that case pres- 
ent regulation of insurance companies by 
authority of Congress would cease, and 
there would be no new regulation until 
Congress so provided. However, it should 
be remembered that the powers of the 
states would in any event be curtailed by 
the application of the equality clause to any 
regulation of insurance companies they might 
attempt in the future. 

The writer believes that the time has come 
for full and complete regulation by the fed- 
eral government of the insurance business 
engaged in interstate commerce. On the 
whole the insurance business is national in 
scope and it should be regulated by a 
political power national in scope, and giving 
a uniform system of regulation for all in- 
surance coming under the commerce clause. 
This would set a standard for state regula- 
tion of all other insurance companies. 
There are two other interesting facts in 
connection with this decision. For one thing 
this is the first insurance interstate com- 
merce case to come before the Supreme 
Court which has involved a federal statute. 
For another thing the Supreme Court de- 
cided the case by a four to three vote, 
which is the first time the Court has over- 
ruled a prior decision without a majority 
of the whole Court instead of a majority 
of a quorum (6), but neither Constitution 
nor statute requires a majority of the Court 
but only a quorum, and since there was a 
quorum present there would seem to be no 
objection to the procedure. Chief Justice 
Marshall thought a full Court should sit 
when Constitutional questions were in- 
volved, but this rule has never been ad- 
hered to since his time. 12 George Wash., 
L. Rev. 175, 182. 
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A Legal-Economic Discussion of the 
“S.E.U.A.” and “Polish Alliance” Cases 


by NATHAN R. BERKE* 


HE Supreme Court of the United States 

has laid at rest a question which has 
arisen time and again during the past seventy- 
five years. It is now settled that the busi- 
ness of insurance is commerce and that 
it is subject to regulation by the Federal 
government under the commerce clause of 
the Constitution. United States of America 
v. South-Eastern Underwriters Association, 
64 S. Ct. — (June 5, 1944). The court’s ap- 
proach to the problem and its conclusion is 
a realistic one in the light of the magnitude 
of the business, its participation in and effect 
on the commercial life of the nation, Any 
other answer would have been unrealistic 
and would have placed insurance in a po- 
sition of legal and economic isolation from 
the business world in which it plays such 
an important role. 


The. Insurance Business Is Commerce 


Since the rendition of the decision there have 
been some comments, editorially and other- 
wise, that but a minority of the entire mem- 
bership of the court reached the conclusion 
that the business of insurance was commerce 
and that it could be regulated federally under 
the Commerce Clause where insurance trans- 
actions are comprehended across state lines. 
While four Justices out of the seven who 
participated in the case saw eye to eye on 
the entire problem, one of the dissenting Jus- 
tices agreed with the majority that the busi- 
ness was commerce. Mr. Justice Jackson, 
who, although dissenting because of what 
he termed an “established doctrinal status” 
acquired by insurance as a result of a consti- 
tutional “fiction” long acted upon by the 
Supreme Court, the Congress, and the States, 
did say: ' 

I am unable to make any satisfactory distinc- 
tion between insurance business as now con- 
ducted and other transactions that are held to 
constitute interstate commerce. Were we con- 
sidering the question for the first time and 
writing upon a clean slate, I would have no 
misgivings about holding that insurance busi- 
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ness is commerce and where conducted across 
state lines is interstate commerce * * *. 

(It is somewhat difficult to reconcile his hesi- 
tancy to overrule a constitutional “fiction” of 
long standing with his concurrence in the 
majority opinion in Smith v. Allwright, 64 
S. Ct. 757 (1944), wherein it was said: “In 
reaching this conclusion we are not unmind- 
ful of the desirability of continuity of deci- 
sion in constitutional questions. However, 
when convinced of former error, this Court 
has never felt constrained to follow prece- 
dent.”) 


Again he very definitely stated: 

The principles of decision that I would apply 
to this case are neither novel nor complicated 
and may be shortly put: 

“1. As a matter of fact, modern insurance 
business, as usually conducted, is commerce; 
and where it is conducted across state lines, it 
is in fact interstate commerce.”’ 


Thus it appears that a majority not only of 
those Justices who sat in the case but of 
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the court’s membership, agreed that the in- 
surance business is commerce. 


The Effect on State Regulation 


Will the effect of this decision be to strike 
down state regulation of the business? I do 
not think so. The arguments that the sub- 
jection of insurance to federal regulation or 
to the Sherman and Clayton Acts will result 
in invalidating state laws regulating insur- 
ance, are both legally and historically unsup- 
portable. Under our dual system of government 
there can be and there is dual regula- 
tion. The decision that insurance is com- 
merce within the meaning of the commerce 
clause does not, in itself, invalidate the state 
taxing and regulatory statutes. The states 
may and have taxed and regulated interstate 
commerce. Such taxation and regulation, 
however, must not unduly burden such com- 
merce. The Supreme Court has sustained a 
non-discriminatory tax on the sale to a buyer 
within the taxing state of a commodity shipped 
interstate in performance of a sales contract, 
not upon the ground that the delivery was 
not a part of interstate commerce, but be- 
cause the tax was not a prohibited regulation 
of, or burden on, that commerce. Wloil 
Corporation v. Pennsylvania, 294 U. S. 169; 
McGoldrick v. Berwind-White Co., 309 U. S. 
33; Illinois Natural Gas Co. v. Central Illinots 
Public Service Co., 314 U. S. 498. 


A state law, of course, would fall to the ex- 
tent that it is inconsistent or in conflict with 
a federal statute. However, state laws such 
as those prescribing qualifications necessary 
for doing business in order to safeguard the 
interests of policyholders, regulating reserves 
and investments, providing for,the inspection 
of books and the filing of rates and reports, 
and prescribing qualifications for agents and 
solicitors are not affected by the Sherman 
Act. This appears to be equally true of state 
antidiscrimination and anti-rebate statutes 
and of statutes requiring each company to 
adhere uniformly to rates on file with the 
state insurance commissioner. Such stat- 
utes patently do not require an insurance 
company to engage in conduct which would 
be violative of the anti-trust act. Neither 
would the anti-trust act appear to nullify 
state statutes which provide for determination 
by the state of standard forms of poli- 
cies and coverage, or of rates and commis- 
sions. In Parker v. Brown, 317 U. S. 341, it 
was held that the Sherman Act was not in- 
tended to and did not apply to state action. 
Such ruling, however, does not mean that 
any statute which a state may enact would 
stand. If, for illustration, a state statute 
authorized a private combination of insur- 
ance companies to fix premium rates without 
the approval of any state authority, such 
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statute would conflict with the Sherman Act 
and hence must fall. States cannot nullify 
the federal statute by authorizing persons or 
groups subject to the Sherman Act to en- 
gage in activities prohibited by that Act. 
Immunity cannot be given by a state to those 
who violate the federal anti-trust law by 
authorizing them to violate it, or by declar- 
ing their action lawful. Parker v. Brown, su- 
pra; Northern Securities Co. v. United States, 
193 U. S. 197. 


It is thus seen that, save for a limited area, 
the effect of subjecting the insurance busi- 
ness to the Sherman Act and to federal regu- 
lation is not to destroy state laws regulating 
the business. Heisler v. Thomas Colliery Co., 
260 U. S. 245; Union Brokerage Co. v. Jensen 
et al., 64 S. Ct. 967 (1944); Polish National 
Alliance v. National Labor Relations Board, 
64S. Ct. — (June 5, 1944). 


Precedents for Dual Regulation 


Historically, the argument advanced by 
those opposed to federal regulation falls of 
its own weight. Many states have statutes 
regulating activities which are also regulated 
by the federal government. There are anti- 
trust laws in most if not all of the states. 
It is of interest to note that in Texas, state 
anti-trust proceedings were recently insti- 
tuted against an insurance agency exchange. 
State of Texas v. Beaumont Insurance Ex- 
change, Inc., et al. (D. Ct. Tex., 85 Jud. Cir- 
cuit, Jan. 1944). States regulate railroads 
and other carriers, a field into which the 
federal government has also entered. The 
public utilities, such as gas and electric com- 
panies, are regulated by the states and they 
are not exempt from the Sherman Act. State 
chartered banks which are members of the 
Federal Reserve System are subject to dual 
regulation. In short, the great bulk of busi- 
ness which is affected by a public interest 
has been required to comply with both state 
and federal laws and regulations. When the 
Securities Act of 1934 was under considera- 
tion in Congress, the same arguments con- 
cerning the destruction of state regulation 
by the stock exchanges were urged and one 
prominent member of the bar appearing for 
the New York Stock Exchange cited Paul 
v. Virginia, 8 Wall. (75 U. S. ) 68 and New 
York Life v. Deer Lodge County, 231 U. S. 
495, in support of his contention that trans- 
actions on the exchange were “so essentially 
local in their nature that it seems to me be- 
yond question that they do not lie within the 
power of Federal regulation if there be any- 
thing left under the Constitution for the 
States to control.” Hearings Before the Com- 
mittee on Banking and Currency, United States 
Senate, Seventy-third Congress, First Session, 
on S. Res. 84, Part 15. Today securities is- 
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sues are subject to compliance with both 
state and federal laws and regulations. 


Chaos in Insurance? 


Will the effect of the decision result in cre- 
ating chaos in the insurance business? There 
have been dire predictions that a holding that 
the business of insurance is commerce, with 
resultant federal regulation, will have a catas- 
trophic effect on the business. It is difficult 
to agree with such an unfounded and pessi- 
mistic view. It is interesting to note that 
similar fates were asserted for the insurance 
business when the War Risk and National 
Service Life Insurance Acts (38 U. S. C. A. 
§ 511 et seq.; 38 U. S. C. A. § 801 et seq.) were 
under consideration in Congress. Yet de- 
spite the alarm felt for the insurance busi- 
ness and the cry that the government was 
invading the field of private business, the 
insurance business grew by leaps and bounds 
from 1917 to the present. In 1935, when the 
Social Security Act (42 U. S. C. A. § 301 et 
seq.; 26 U. S. C. A. 1400; 26 U. S. C. A. 1600) 
was under Congressional consideration, rep- 
resentatives of many companies claimed that 
if the proposal became law, the business of 
insurance would fall upon evil days. Again 
it was asserted that the government was 
going into the insurance business in com- 
petition with private companies. What of 
those predictions? Were those who uttered 
them prophets or merely alarmists? The 
record of increased business for the com- 
panies since the enactment of the Social Se- 
curity Act supplies the answer.’ 

Today insurance companies use the Social 
Security Act in their sales talks and in their 
literature and advertising for the purpose 
of selling more annuity and retirement in- 
surance. They have even established elab- 
orate courses for their sales personnel in 
which they are thoroughly grounded in the 
benefit provisions of the Social Security Act. 





1 An examination of the assets of some of the 
leading life insurance companies for the period 
1936 (the Social Security Act became law on 
August 14, 1935) to 1942 demonstrates the lack 
of basis for the predictions: 


Company 1936 1942 
John Hancock 796,393,305 1,288,048,650 
Mutual Life of New 


York 1,308,278,819 1,587,529,495 
New England Mutual 

Life ? 375,650,329 575,376,255 
New York Life 2,404,236,413 3,142,232,054 
Northwestern Mutual 1,129,853,696 1,525,724,943 
Prudential 3,367,773,683 4,927,047,492 


Travelers 860,471,355 1,231,914,216 


See Insurance Almanac, 31st Annual Edition, 
1943, The Weekly Underwriter. 

See also The Spectator, Insurance Year Book 
1943, 71st Annual Issue. 
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It appears that it would not be unreasonable 
to say that one of the effects of such legis- 
lation as the National Service Life Insurance 
Act and the Social Security Act has been to 
make the American people more insurance 
conscious. This has redounded not a little 
to the benefit of the insurance companies. 
In this connection, it may be recalled that 
when the Federal Reserve Act was proposed, 
many of the important and influential bank- 
ers of the country testified in Congressional 
hearings that the enactment of such legisla- 
tion would destroy not only the banks, but 
the country. A year or two after the Federal 
Reserve System had been in operation, these 
same bankers proclaimed it to have been the 
salvation of the nation and some even went 
so far as to claim credit for the Act. (Testi- 
mony of Samuel Untermyer before Senate 
Committee on Banking and Currency. Hear- 
ings Before the Committee on Bankina and 
Currency, United States Senate, Seventy-Third 
Congress, First Session, on S. Res. 84, Part 16, 
P. 7745.) 


The Transition Period 


Nor does it appear that the so-called transi- 
tional period from state to federal regula- 
tion should have any detrimental effect on 
the companies or the business. The Sherman 
Act and anti-trust proceedings by the fed- 
eral government will not, it seems, in and of 
themselves be an effective means of regulat- 
ing the business. They can only prevent and 
dissolve combinations, conspiracies and mo- 
nopolies. This will relate primarily, if not 
solely, to rate fixing combines. Really effec- 
tive regulation would appear to necessitate 
Congressional action. This would seem to 
require either the establishment of an inde- 
pendent agency headed by a director or super- 
intendent of insurance or the creation of such 
a unit within an existing agency. Mr. Jus- 
tice Jackson was of the opinion that “there 
is no federal department or personnel with 
national experience in the subject on which 
Congress can call for counsel in framing 
regulatory legislation.” This statement seems 
to encompass a rather large area. It would 
seem as though there are in this nation per- 
sons possessed of the required experience 
and acumen in the field of insurance who can 
offer sound advice and counsel on the prob- 
lem. When the time arrives to give consider- 
ation to it, the expertise will be found. After 
all, Congress will listen to all interested 
parties and from their suggestions will be 
enabled to provide proper legislation. Until 
such legislation is provided, the states will 
have to retain the larger measure of regu- 
lation under existing law, except for that 
area which conflicts with the Sherman and 
Clayton Acts or unduly burdens interstate 
commerce. 
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Rate Fixing 


I have already discussed rate fixing under 
state law and with state approval. In those 
states where no such law exists or where no 
such approval is required, the Sherman Act 
would be involved. Perhaps, a solution to 
the problem in those states would lie in the 
creation by the fire insurance companies, on 
a cooperative basis, of a rating bureau, un- 
controlled and uninfluenced by the companies, 
which would serve the purpose only of mak- 
ing a Statistical study based on an actual loss 
experience of the community from which a 
statistical classification and rating method 
could be established. The present rating 
bureau system has been criticized as not 
performing the statistical service claimed 
necessary to the efficient operation of the 
business and it has been charged that the 
key rate is not applied uniformly in all sched- 
ules nor is it reflective of the actual loss ex- 
pe rience of the community. Pink, Louis H., 

he Problem of Fire Rates (Report to the 
Superintendent of Insurance, New York 
State, by the Department Staff, 1942). An- 
other solution would appear to be the enact- 
ment of appropriate legislation in those 
states, which would permit the fixing of a 
rate with the approval of the state. 


Competition in Insurance 


Competition, which is the business norm re- 
quired by the Sherman Act, should not have 
any perilous consequences for the fire insur- 
ance business. It has not had for the life 
insurance companies. While in the main the 
rate per thousand is usually the same in all 
life companies, there is competition among 
them, e. g., special feature policies or offers 
by some companies of greater protection to 
special classes of risk such as professional 
and business men whose occupations are 
generally less hazardous or injurious to health 
than those of the laborer. 


Mr. Justice Jackson, in his opinion, suggests 
what may be termed a “middle of the road” 
approach to the problem. Inherent in such 
an approach is the considerable difficulty of 
clearly demarcating the boundaries of the 
area of federal authority and that of the 
states. It might lead to conflicts with the 
companies finding themselves in the middle. 
This would, in all probability, tend to create 
rather than avoid perils. Indeed, the Jus- 
tice himself recognized the difficulty when 
he said: 


“Whatever problems of reconciliation be- 
tween state and federal authority this would 
present—and it would not avoid them all— 
it would leave the basis of state regulation 
unimpaired.” 
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“Affecting Commerce” 


With ag to the case of Polish National 
Alliance v. National Labor Relations Board, 
64 S. Ct. —, decided the same day, the ques- 
tion of whether the business of insurance is 
commerce was not, as pointed out in my 
previous article, necessary to the decision of 
that case. “Js the Business of Insurance Com- 
merce?” Mich. Law Rev. (December 1943); 
(Condensation printed in Insurance Law 
Journal, April 1944). The opinion by Mr. 
Justice Frankfurter, which was concurred in 
by eight members of the court (Mr. Justice 
Roberts did not participate), reiterated what 
the court had previously said in Wickard v. 
Filburn, 317 U. S. 111, i. e., when the conduct 
of an enterprise affects commerce among 
the states, then such enterprise, albeit not in 
itself interstate commerce, may be regulated 
by Congress under the Commerce Clause. 
Therefore, the Polish Alliance case, supra, 
stands for the proposition that if the activi- 
ties of an insurance company affect the com- 
merce of the nation, such company is subject 
to federal supervision. Such effect does not 
have to be direct. It is sufficient, if the 
activity exerts a substantial economic effect 
upon interstate commerce. Wickard v. Fil- 
burn, supra. 


If the activities of an insurance company are 
clearly intrastate and have no substantial 
economic effect on interstate commerce, such 
company would appear not to be subject to 
federal regulation. However, if such a 
company should reinsure with another com- 
pany in another state, it would probably 
come within the ken of the national power 
under the Commerce Clause. 


Attitude of the Companies 


What shall the attitude of the companies be 
toward federal regulation? It should first 
be remembered that for years the companies 
themselves sought federal regulation. They 
preferred it to state regulation. In 1892, a 
bill (H. B. 9629, 52nd Cong., Ist Sess.) which 
had been drafted at the direction of the 
President of the Union Central Life Insur- 
ance Company, was introduced in Congress 
to provide for federal supervision, and again 
in 1897 a similar bill was introduced in the 
Senate. Indeed, the companies sought to 
have the United States Supreme Court hold 
insurance to be interstate commerce so that 
they could get away from state regulation. 
Paul v. Virginia, 8 Wall. (75 U. S.) 168; 
Hooper v. California, 155 U. S. 648; Liverpool 
and London Life and Fire Insurance Company 
v. Oliver, 10 Wall. (77 U. S.) 566; New York 
Life v. Deer Lodge County, 231 U. S. 495. 
Henry Evans, President of the Continental 
Insurance Company and of other insurance 
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companies, testified before a House Subcom- 
mittee that despite the ruling of the Supreme 
Court, he thought insurance to be commerce. 
He believed that “if the matter came before 
the Supreme Court, if you could properly 
frame up such a case, that they would change 
their ruling.” Hearings, House Subcommittee 
on the Merchant Marine and Fisheries, 66th 
Cong., Ist Sess., 1919. I would suggest that 
the companies do not approach federal regu- 
lation with fear and trepidation, but rather 
in a spirit of cooperation. While this means 
refraining from futile and destructive resist- 
ance, this does not necessarily imply supine 
submission. There may and undoubtedly 
will be, genuine differences of opinion over 
certain procedures, rules and regulations 


Self-Dealing of Agent-Trustee 


An agent of the Sun Life Assurance 
Company of Canada, at Lexington, Ky., 
was also acting as trustee of the Bayn- 
ham Shoe Company pension trust. As 
agent of the insurance company may he 
legally sell to himself as trustee of the 
pension trust, insurance on the em- 
ployees of the company, on which in- 
surance he receives a commission as 
agent? Where the insurance agent is 
not a public officer such contracts of 
insurance made with himself would not 
be void as against public policy. How- 
ever, even in the case of agents not 
acting as public officers, the courts look 
on such contracts with disapproval, and 
if there is any overreaching or unrea- 
sonable profit to the contractors, will 
void it. “Courts should not only dis- 


Rebate Inducement Offered by Agent 


The agent for a health and accident 
benefit association proposed to enter 
into an insurance plan with an organi- 
zation whereby it would endorse and 
recommend his plan to its members, 
for which endorsement and recommenda- 
tion the agent would give 10% of his com- 
mission on the business written to the 
organization’s special recreation fund to 
be used for the benefit of the members 
of the organization. The Colorado stat- 
utes make it a misdemeanor for an in- 
surance agent, as inducement to insurance, 
pay or allow or offer to pay or allow 
(except to a charitable, religious or 
educational corporation, organization or 
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which may be promulgated. Such differ- 
ences should not present an insurmountable 
obstacle. They could be resolved and worked 
out by discussion between the companies’ 
representatives and those of the federal 
government. 


Some companies, such as those which may 
have been operating by the skin of their 
financial teeth, and by the aid of fine print 
exceptions and ambiguous and super-tech- 
nical escape clauses in their policies, may 
drop by the wayside. Such companies un- 
doubtedly are very few in number. Federal 
supervision, in the main, should prove bene- 
ficial and salutary for both the public and the 
insurance business. 


courage the reprehensible practice of 
fiduciaries bartering in trust funds to 
their own emolument, but, by withhold- 
ing sanction, should remove any tempta- 
tion to allow greed and selfish interests 
to supplant fidelity, good faith, and 
honest dealing in the administration of 
trust funds.” In this case both the as- 
sured and the assurer are acting through 
the same agent. While this method of 
contracting may not be void, and while 
in this case there may be no fraud or 
overreaching, it offers an opportunity 
for fraud and certainly for preference 
and partiality, and the insurance depart- 
ment, as well as the company concerned, 
should frown on it.—O pinion of the Ken- 
tucky Attorney General, May 15, 1944. 


institution) any rebate of premiums pay- 
able on a policy, or any special favor 
or advantage or any valuable considera- 
tion or inducement whatever not speci- 
fied in the policy. They also make it a 
misdemeanor for any person, except a 
charitable, religious or educational or- 
ganization, to accept such a rebate. In- 
asmuch as the organization proposing 
to adopt the insurance agent’s plan is 
not a charitable, religious or educational 
organization, the proposed plan is within 
the prohibition of the statute.—O pinion 
of the Colorado Attorney General, June 2, 
1944. 


JULY 


(398) 








A 


give 
afte 
agre 
prot 
with 
inte! 
ther 
rein: 
vari 
the : 
cont 
Som 
rein: 
of it 
for | 
new 
the 

twee 


Dat 


The 
Ruk 
304 

date. 
the | 
catic 


The 
state 
stall 
had 
relat 
hold 
reins 
vide 
polic 
by si 
a po 
the 

but 

tion 
state 
stat 


Van 


A st 
that 
Insu 
follo 


194 





l< 


XUM 


Reinstatement of Life 
Insurance Policies —(concluded) 


by ARTHUR ROSENBLUM 


Ae that has given the courts 
considerable trouble is the effect to be 
given reinstatement of a policy and a policy 
after reinstatement, and the courts are not in 
agreement on that question. The issue is 
probably raised most often in connection 
with incontestable clauses and the effect and 
interpretation to be given such clauses when 
there has been a lapse and a subsequent 
reinstatement. The courts have laid down 
various rules depending chiefly upon whether 
the reinstated contract is regarded as a new 
contract, or a restoration of the old policy. 
Some courts go even further and hold that 
reinstatement of a lapsed policy constitutes 
of itself a contract and that an application 
for reinstatement is an offer to enter into a 
new contract, which must be accepted by 
the insurer before any contract exists be- 
tween the parties. 


Date of Reinstatement or Date of Policy 


The majority rule (and also the Federal 
Rule before the advent of Erie v. Tompkins, 
304 U. S. 64) is that an incontestable clause 
dates afresh from the date of reinstatement of 
the policy insofar as any fraud in the appli- 
cation for reinstatement is concerned. 


The minority rule holds that upon the rein- 
statement of a lapsed policy it becomes rein- 
stalled and revived as if no reinstatement 
had occurred and the incontestable clause 
relates back to the date of the policy. This 
holding is based upon the theory that a 
reinstatement is a waiver of the lapse, pro- 
vided for in advance by the terms of the 
policy. There is still another rule laid down 
by some courts, viz., that the reinstatement of 
a policy itself makes for a new contract and 
the incontestable clause no longer applies, 
but any action for fraud or misrepresenta- 
tion in the application or contract for rein- 
statement is governed by the applicable 
statute of limitations. 


Vance Quoted 


A statement often quoted by the courts is 
that of Professor Vance in the work on 
Insurance, Second Edition at page 825, as 
follows: 
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[NX the first installment of his article, 
which appeared in the May issue of 
the JOURNAL, Mr. Rosenblum treats 
of insurability as a requisite to reinstate- 
ment, of “good health” and other cir- 
cumstances affecting insurability, of 
arbitrary action by the insurer on the 
reinstatement application, of who is to 
determine what evidence of insurability 
is satisfactory—insurer or court, of the 
effect of an added condition in a rein- 
statement application, and of the effect 
on reinstatement of death before the 
application is received by the insurer. 
In this issue the author (see page 444) 
discusses the effect to be given the 
reinstatement of a policy, and to the 
policy as reinstated —The Editor. 





“Where the policy containing an incon- 
testable clause has lapsed for nonpayment 
of premiums, or for other cause, and has 
been reinstated, it may become important to 
determine whether the incontestable period 
shall be computed from the date of rein- 
statement, or from the date of original issue. 
A distinction should be made in computing 
the contestable period, between those defenses 
arising out of the provisions of the policy itself 
and those defenses arising out of transactions 
connected with the reinstatement. In the for- 
mer case the contest period should begin, 
not from the date of reinstatement, but from 
the date of original issue. Thus where the 
contest period has expired before the policy 
was allowed to lapse, the insurer could not 
defend on the ground that the original policy 
avoided liability for suicide within a year. 
But where the insurer’s defense is based on 
some transaction connected with and result- 
ing in the reinstatement, the running of the 
incontestable clause, as to this defense, should 
be computed from the date of reinstatement. 
Thus where the insurer asserts that the rein- 
statement was obtained through fraud, he 
may raise this defense at any time before the 
expiration of the contest period, reckoned 
from the date of reinstatement, even though 
the reinstatement agreement itself contained 
no incontestable clause.” 
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California Rule 


We do not find where any case has ever 
been decided in the California State Courts 
involving the effect of the incontestable clause 
in relation to reinstatement, but from the 
words of the court hereinafter quoted from 
the case of Kennedy v. Occidental Life, 117 P. 
(2d) 3, 6 CCH Life Cases 309, 312, it 
would seem, that if the question were pre- 
sented to the court, that in view of its hold- 
ing that reinstatement does not involve a 
new contract, it should interpret the incon- 
testable clause in connection with reinstate- 
ment accordingly. The statement referred 
to is as follows: 


“We are of the opinion however, that rein- 
statement under a policy such as is present 
in this case, does not involve the formation of 
a new contract. By the terms of the policy, 
the insured is given a right to reinstatement 
after lapse upon compliance with certain 
conditions. During the period in which rein- 
statement is possible, the policy is not void 
but merely suspended. The right to revive 
the pol’cy by reinstatement is a valuable con- 
tractual right, the consideration for which is 
found in the premiums paid and to be paid 
under the original policy, and the insurer has 
no arbitrary or discretionary right to refuse 
reinstatement if all of the conditions there- 
for have been complied with.” (Citing cases 
eeeton Mutual Life v. Lovejoy, 203 Ala. 
452.) 


New York Statute 


In New York the matter has been definitely 
settled by statute under an amendment to 
the Insurance Law of that state passed in 
1941, as follows: 


“Paragraph 157—INCONTESTABILITY 
AFTER REINSTATEMENT—The rein- 
statement of any policy of life or non-can- 
cellable disability insurance or contract of 
annuity hereafter delivered or issued for 
delivery in this state shall be incontestable 
after the same period following reinstate- 
ment and with the same conditions and 
exceptions as provided in the policy or con- 
tract with respect to incontestability thereof.” 


The cases involving reinstatement and the 
relation to and effect of an incontestable 
clause in connection therewith roughly group 
themselves into four classifications: 


I 


New Contract Theory 


SOME COURTS ADOPT THE VIEW THAT A 
NEW CONTRACT IS FORMED UPON RE. 
INSTATEMENT WHICH INCORPORATES THE 
TERMS OF THE ORIGINAL POLICY SO AS 
TO RENEW THE CONTESTABLE PERIOD AS 
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OF THE DATE OF REINSTATEMENT, Teeter 
v. U. S. Life Insurance Ass’n., 159 N. Y. 411; 
McCormack v. Security Mutual Life Ins. Co., 220 
N. Y, 447. 


In the case of Pacific Mutual Life Insurance 
Company v. Galbraith, 115 Tenn. 471, 91 S. 
W. 204, 206, the court after stating that if 
any benefit were to accrue to the insured 
from the lapsed policy “it must be revitalized 
and that this can be done only with the con- 
sent of the company”, said: 


“When it is done, then it becomes a new 
assurance—a new contract—as if the policy 
was then for the first time issued. If this be 
its nature then it must operate in the future 
from the date of its reinstatement and what- 
ever might be its original date or howsoever 
long it may have run, yet it would seem by 
the force of necessary logic to follow that 
the incontestable clause would begin its 
new life with the date of the new contract.” 


Under this reasoning the court held that the 
insurer could take advantage of false repre- 
sentations made in securing a reinstatement 
at any time within two years from the date 
of such reinstatement. (The original policy 
provided that it should be incontestable 
after two years.) 


The Supreme Court of Pennsylvania like- 
wise seems to follow this rule. In the case 
of Smith v. State Mutual Life Insurance Com- 
pany of Worcester, 321 Pa. 17, 184 Atl. 45, the 
court Says: 


“When the contract of insurance in the case 
before us lapsed for nonpayment of premium, 
it as a contract of insurance, was non- 
existent. When it was reinstated after the 
application for reinstatement had been ac- 
cepted there was a rebirth of the insurance 
contract. It is true that the evidence of the 
new contract was the same thing as the evi- 
dence of the old contract, to wit, the same 
identical document with an endorsement of the 
fact of reinstatement. When the policy of in- 
surance lapsed, all that was in legal contempla- 
tion, left of the contract between the parties, 
was the right of the former insured therein to 
have the policy of insurance reinstated upon 
his satisfactory compliance with certain ex- 
press conditions. It became a contract of 
insurance again only after it had been for- 
mally reinstated by the insurance company’s 
due acceptance of the assured’s application 
for reinstatement. When reinstated it was re- 
instated in its entirety. The incontestability 
clause like all others was returned to full force 
and vigor and after the expiration of one 
year it became a shield protecting the bene- 
ficiary claimant against the company’s con- 
testing the claim on any ground other than 
the nonpayment of premium.” (In this case 
there was a one year incontestable clause.) 
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Holding Criticized 


It should be noted that under this holding, 
while the policy under the practice of insur- 
ance companies is restored and in effect 
from its original date, at the same age, at 
the same premium and with the same cash 
and loan values, that the incontestable clause 
is not restored as of its original date but 
rather commences from a new date. To the 
writer, this seems to be illogical—under the 
above mentioned court’s reasoning—as singling 
out this clause for special consideration and 
on a different basis than the other clauses. 
See also, Konatos v. Home Life Insurance Co. 
(1937), 325 Pa. 93, 189 Atl. 293; Smith v. 
State Mutual Life Insurance Co. of Worcester 
(1938), 199 Atl. 358. 


In many of the cases above referred to and 
in others, there is cited the case of Great 
Western Insurance Company v. Snavely, 
(C. C. A. 9, 1913) 205 Fed. 20, 46 L. R. A. 
(N. S.) 1056, but a reading of this case will 
disclose that apparently the court did not de- 
cide whether the reinstated policy is a new 
contract or not, and in fact declined to pass any 
opinion on this point, apparently assuming for 
the sake of argument that it was a new con- 
tract; and furthermore, in that case the 
incontestable period as dated from the rein- 
statement, had already expired and it was 
not necessary to a decision of it, to pass on 
the effect of the incontestable clause, in a 
situation where the period of contestability 
had not run already afresh from the date 
of reinstatement. Furthermore, this case 
was decided in 1913, which was prior to the 
decision in the leading case of Dibble v. 
Reliance Life Insurance Company, 170 Cal. 
199, which laid down a rule which is still 
outstanding in California, and. generally fol- 
lowed in most courts, viz. that the incon- 
testable clause bars and precludes every 
contest of or defense to a policy which is 
not specifically reserved or excepted in the 
incontestable clause, and since the rule of Erie 
v. Tompkins, supra, is now applicable, it is our 
belief that this case is no longer authority in 
California for the point therein decided. 


However, in the case of New York Life In- 
surance Co. v. Waterman, 104 Fed. (2d) 990 
(C. C. A. 9, 1939), the court apparently came 
to the same conclusion as laid down in the 
Snavely case, supra. In the Waterman case 
while a number of questions were involved, 
including one of conflict of laws as related to 
the question of incontestability, apparently 
the court finally based its decision that the 
incontestable clause ran afresh from the date 
of the reinstatement upon public policy and 
a California statute (Sec. 1668 of the Civil 
Code of California) reading as follows: “All 
contracts which have for their object directly 
or indirectly to exempt any one from re- 
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sponsibility for his own fraud * * * are 
against the policy of the law.” 


II. 


Reinstatement as Waiver 


MANY COURTS HOLD THAT NO NEW IN- 
SURANCE CONTRACT COMES INTO BEING 
BY REINSTATEMENT BUT THAT REIN- 
STATEMENT EFFECTS A WAIVER OF THE 
FORFEITURE OR LAPSE, AND THE POLICY 
IS THEREBY RESTORED AND EFFECTIVE 
AS IF NO FORFEITURE HAD OCCURRED, 
BUT THAT NEVERTHELESS THERE IS A 
RESERVATION OF THE RIGHT OF THE 
COMPANY TO AVOID THE EFFECT OF THE 
REINSTATEMENT, WITHIN THE CONTESTA- 
BLE PERIOD, DATING AFRESH FROM THE 
REINSTATEMENT ON A SHOWING THAT IT 
WAS INDUCED BY FRAUD. THIS SEEMS 
TO BE THE MAJORITY HOLDING. 


The reasoning of the courts in laying down 
this rule seems to be founded upon expedi- 
ency and based on inference as is shown by 
quotations from cases so holding. 


In the case of New York Life Insurance Co. 
v. Seymour, 45 Fed. (2d) 47 (C. C. A. 6), the 
court in discussing this question states: 


“There is nothing expressed on this subject in 
the policy or im the reinstatement papers. 
Clearly the original clause with the original 
two year limitation cannot be literally rein- 
stated in a case like this. It had performed 
this office and this policy had been incon- 
testable for several years before the lapse. 
Both by the proposal of the reinstatement 
application and by familiar principles of law, 
it must follow that fraud in obtaining the 
reinstatement would be a good defense to 
liability upon the contract so procured; and 
there must be a reasonable opportunity for 
the assertion of this defense * * *. We 
think the fair construction is that the incon- 
testable clause took a fresh effect when the 
policy again came into force by the rein- 
statement, and that the right to contest be- 
cause of fraud in the reinstatement would 
expire two years after that date. This con- 
clusion cannot rest upon any precise language 
in the policy; but it is the reasonable inference 
as to what the parties intended by reinstating 
a policy containing this clause and also provid- 
ing in effect that liability should be defeated by 
showing fraud in the reinstatement applica- 
tion” (citing cases). The reasoning of this 
case is followed in New York Life Insurance 
Co. v. Woods, 19 Fed. Supp. 469 (Mass. D. C. 
1937); Wallach v. Aetna Life Insurance Com- 
pany, 78 Fed. (2d) 647 (C. C. A. 2). 


In the case of Lanier v. New York Life Assur- 
ance Co., 88 Fed. (2d) 196 (C. C. A. 5, 1937), 
the court more or less seems to follow along 
the same line, stating: 
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“The incontestable clause agreement: ‘This 
policy shall be incontestable after two years 
from its date of issue except for non-pay- 
ment of premium’. The language does not 
well fit @ reinstatement. But the courts from 
the beginning of such clauses in an endeavor 
to find the real intention, have concluded 
that they should not hold on the one hand 
that contest of a reinstatement transaction 
was excluded, when the original policy was 
too old according to the literal words, nor 
on the other hand that there is no incon- 
testable provision at all for a reinstatement. 
The middle ground is taken that the parties 
intend that there shall be a similar period to 
contest the reinstatement beginning when the 
reinstatement occurs instead of at the date of 
issue of the policy. This is well stated and 
the older cases reviewed in Great Western v. 
Snavely, supra. See also State Life Insur- 
ance Company v. Spencer, 62 Fed. (2d) 641. 
The persistence of such clauses without change 
indicates that the construction ts the true one. 
The present reinstatement must therefore 
have been contested within two years from 
their respective dates as above fixed.” See 
also, New York Life Insurance Company 
v. Odom, 93 Fed. (2d) 641, (C. C. A. 5); 
Rosenthal v. New York Life, 94 Fed. (2d) 
675, (C. C. A. 8); Johnson v. Country Life 
Insurance Company, 1 N. E. (2d) 779, 284 
Ill. App. 603; New York Life Insurance Com- 
pany v. Burris, — Miss. —, 165 So. 116, 
(1936) ; Columbian National Life Insurance 
Co. v. Industrial Trust Co., 53 R. I. 334, 166 
Atl. 809 (1933). 


IIT. 


Reinstatement Relates to Date of Policy 


ALTHOUGH APPARENTLY IN THE MI- 
NORITY, THERE IS SOME RESPECTABLE 
AUTHORITY FOR THE VIEWPOINT THAT 
UPON REINSTATEMENT THE ENTIRE 
POLICY AND ALL THE CLAUSES THEREOF, 
INCLUDING THE INCONTESTABLE CLAUSE, 
ARE REINSTALLED AND REESTABLISHED, 
AND THAT THEREFORE THE INCONTESTA- 
BLE CLAUSE RELATES BACK TO THE 
EFFECTIVE DATE OF THE POLICY, AND 
THAT THERE CAN BE NO CONTEST OF 
THE REINSTATEMENT FOR FRAUD, IF 
THE CONTESTABLE PERIOD HAD ALREADY 


EXPIRED DATING FROM THE EFFECTIVE 


DATE OF THE POLICY.’ Iilinois Bankers Life 
v. Hamilton (1934), 188 Ark, 887, 67 S. W. (2d) 
741,94 A. L. R. 1194. 


In the note in the Hamilton case, supra, 
shown at 94 A. L. R. 1200, there are a num- 
ber of cases cited in support of the rule 
announced. Mutual Life v. Lovejoy, 203 Ala. 
452, 83 So. 591; Mutual Life v. Lovejoy, 201 
Ala. 337, 78 So. 299, L. R. A. 1918, D. 860; 
Life & Casualty Ins. Co. v. McCray, 187 Ark. 
49, 58S. W. (2d) 199; Goodwin v. Providence 
Savings Life, 97 Ia. 226, 66 N. W. 157, 32 
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L. R. A. 473; Massachusetts Benefit Life v. 
Robinson, 104 Ga. 256, 30 S. E. 918, 42 
L. R. A. 261. 


In the last cited case, it is stated: “It is 
true, it has been held that a reinstatement 
makes a new contract; but the old contract 
ts looked to for the terms, conditions, and 
stipulations of the new contract. The old con- 
tract in the present case being that the 
policy should be ‘incontestable after three 
years from its date,’ upon the payment of 
three annual premiums, the new contract 
(there being neither in the application for 
reinstatement nor in the original policy any- 
thing to the contrary) would be governed 
by the same terms; and the period of incon- 
testability would be reached three years from 
the date of the original policy, notwithstand- 
ing the fact that one of the three annual 
premiums required to be paid had not been 
paid at maturity, and a lapse and reinstate- 
ment had taken place. The fatlure to take 
advantage of the right of forfeiture, and the 
consent for reinstatement, restores the original 
contract in all its vigor. Especially is this 
true where there was no notice of any char- 
acter to the insured that such a radical 
change in his contract would be brought 
about by a lapse and reinstatement.” 


Arkansas Rule 


One of the leading cases in support of the 
minority rule above referred to is that of 
New York Life v. Campbell, 192 Ark. 54 
(1935), 83 S. W. (2d) 542. In this case the 


court says: 


“Appellant next urges that the incontestable 
clause of the policy heretofore quoted gives 
to it two years from the date of reinstate- 
ment to contest the insured’s right to rein 
statement. This construction can be sustained 
only upon the theory that courts can or 
should make contracts for parties. We have 
uniformly held otherwise. See cases cited Vol- 
ume 2, Crawford’s Arkansas Digest, sections 
67, 68, 69 and 70 under title of contracts. 
The incontestable clause here under con- 
sideration provides in no uncertain language 
that the policy shall be incontestable after 
wo years from its date of issue except for 
nonpayment of premiums, etc. This can mean 
but one thing when applied to the facts and 
circumstances of this case; namely, that this 
suit can not be maintained. The original 
contract does not give to the insurer the right 
to contest reinstatements effected through 
fraud subsequent to two years from the date 
of the issuance of the policy, and this suffices 
to answer all contentions advanced in_this 
behalf. See Life & Casualty Insurance Co. v. 
McCray, 187 Ark. 49, 58 S. W. (2d) 199. 


“The contention is urged that such construc- 
tion of the contract of insurance permits the 
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insured to effect reinstatement by fraud and 
deceit. Even so, the insurer had a fair oppor- 
turiity to make such investigation in refer- 
ence to the truthfulness of the answers 
contained in the application for reinstate- 
ment prior to the reinstatement as it saw 
fit. And when it accepted the insured’s state- 
ments in reference to his health and physical 
condition, and the policy was reinstated by the 
insurer the door was forever closed to future 
investigation.” 


It seems to us that the reasoning in this case 
is logical and irrefutable and in line with the 
rule covering incontestable clauses generally 
and does not depend upon expediency for 
its basis. 


In the case of New York Life Insurance Com- 
pany v. Dandridge, (Ark. Sup. Ct., 1941), 149 
S. W. (2d) 45, (5 CCH Lire Cases 803), it 
was urged by counsel for the company that the 
rule announced by the Arkansas Court in 
the Campbell case, supra, should be overruled 
and its doctrine renounced by the court, 
but apparently the court thought other- 
wise and considered its reasoning and its 
opinion in the Campbell case sound, and so 
stated, and further stated that any other 
holding would do violence to the express 
language of the policy, and said: 


“We are aware that the Campbell case has 
been criticized in some cases, see Rosenthal 
v. New York Life, 94 Fed. (2d) 675, and 99 
Fed. (2d) 578; and Chambers v. Metropoli- 
tan Life Insurance Co., 138 S. W. (2d) 29, (3 
CCH Lire Cases 188), (K. C. M. Court 
of Appeals), but we are still of the opinion, 
that it is not the proper function of a court to 
read words into an insurance policy for the 
benefit of the company, that are not there, so 
as to make a defense available to the com- 
pany that the literal unambiguous language 
of the policy excludes. 


“It may be proper to say that we agree 
that Appellee should not be permitted to 
profit by her own fraud but where the means 
of discovery of the fraud were available as 
they were here to the Appellant (company), 
at the expense of Appellee, and it deliber- 
ately took a chance without making any 
investigation, then under the contract here 
presented, legal relief should be denied.” 


Illinois Decisions 


The same rule was announced in a brief 
opinion by the Illinois Appellate Court, First 
District, on January 22, 1941, in the case of 
Dorval v. Guarantee Trust Life Insurance Co., 
308 Ill. App. 323, 31 N. E. (2d) 385, (5 CCH 


Lire CAses 135), where the court stated: 


“The reinstatement of the policy restored 
the original policy and placed the insured 
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in the same position as though the policy 
had never been allowed to lapse. Since 
therefore the incontestable clause prohibits 
the contest of the policy after it has been in 
continuous force for one year during the life 
of the member, to allow the defendant to 
do that which the policy says shall not be 
done, would amount to the making of a new 
contract between the parties.” 


However, in an earlier case decided by the 
same Appellate Court in December, 1940, 
the court seems to have arrived at a con- 
trary conclusion. McMahon v. Continental 
Assurance Company, 30 N. E. (2d) 959, (4 
CCH Lire Cases 1182). 


IV. 


Reinstatement as a Separate Contract 


THERE IS STILL A FOURTH RULE WHICH 
APPARENTLY HAS RECEIVED SOME LITTLE 
CONSIDERATION, THE COURTS ADHERING 
TO THIS RULE HOLD THAT THE REIN- 
STATEMENT OF A LAPSED POLICY IS 
NEITHER THE ISSUANCE OF A NEW POLICY 
NOR THE REISSUANCE OF THE ORIGINAL 
POLICY, BUT IS A CONTRACT SEPARATE 
AND DISTINCT FROM THE POLICY OF IN- 
SURANCE AND THAT IT IS SIMPLY A CON- 
TRACT TO REVIVE OR REINSTATE THE 
CONTRACT OF INSURANCE AND LIKE ANY 
OTHER CONTRACT MAY BE ATTACKED FOR 
FRAUD WITHOUT REFERENCE TO THE 
INCONTESTABLE CLAUSE AND PRESUM- 
ABLY WITHIN THE PERIOD OF THE STAT- 
UTE OF LIMITATIONS! THIS RULE HAS 
BEEN CRITICIZED BY SOME COURTS AND 
SOME WRITERS. Alper v. New York Life (1930), 
41 Fed. (2d) 956; Chuz v. Columbian National Life 
Insurance Company, 10 N, J. Misc. 1145, 162 Atl. 395, 


In connection with the subject of incon- 
testable clauses it is interesting to note that 
with very few exceptions the courts generally 
hold that a “contest” means the invoking of 
judicial action to cancel the policy or pre- 
vent its enforcement either by a suit to that 
end or by a defense to an action on the 
policy, and that in effect such a clause can 
be taken advantage of in no other method, 
than by judicial contest to which the in- 
surer and the insured or his representative 
or beneficiaries are parties (Cyclopedia of 
Insurance Law by Couch, Volume 8, par. 
2155 h). 

It is generally held that a notice of rejec- 
tion of a claim or notice of desire to cancel 
the policy with a tender of premiums paid, 
is not the beginning of a contest within the 
meaning of such a policy. Repudiation of 
a contract is notice that a contest will ensue 
if insured or beneficiary shall make attempt 
thereafter to enforce a claim of right, but it 
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ts not a contest of itself. (Richards on the 
Law of Insurance, 4th Edition, pp. 673-674.) 
The contest must be on the merits and it has 
been held that a general demurrer is not 
such a contest. Trevino v. American Na- 
tional Insurance Company, 168 S. W. (2d) 
656, (8 CCH Lire CAsEs 297). 


Reinstatement and War Clauses 


It is worthy of note while on the subject of 
reinstatement, that many companies, since 
the advent of war, are insisting upon the 
insertion of war clauses in policies as a con- 
dition of reinstatement. The Insurance Com- 
missioners of many states have ruled that 
this requirement cannot be made by the 
companies. Notably among the Commis- 
sioners making such ruling are those of 
California, Colorado and Wyoming. 


The only case which could be found on that 
subject was the Canadian case of Sussex v. 
Aetna Life, 38 Ont. Law Rep. 365, which 
grew out of the last war. In that case it was 
held that the requirement of the insertion 
of a war clause, or the charging of an addi- 
tional premium as a condition of reinstate- 
ment by a policyholder who had lapsed a 
policy and since such lapse had entered the 
military service, was not permissible. The 
case hinged chiefly upon the interpretation 
to be given the phrase “evidence of in- 
surability” 


This article, while not intended as a com- 
plete resumé of all the cases governing re- 
instatement, nor of all the phases of this 
subject, will, it is hoped, serve to outline 
some of the problems which have arisen in 
connection with the matter of reinstatement, 
and the decisions of the courts thereon. 


ee 


Caveat to Milady 


“When this grating was installed fifteen years ago the style in women’s shoes 
might have been different and, doubtless, will be different before many years 
hence. It may be that our women will wear sturdier and wider shoes or it is 
as safe to predict, narrower and flimsier ones. But must our sidewalks be 
altered with the prevailing mode of footgear or should the women be charged 


with greater or less caution as the changing styles require? We incline to the 
latter view and are constrained to hold this sidewalk is reasonably safe for 


the pedestrian who is reasonably shod.”—Jennings, J., in Palimas v. Aress Realty 


Company, 10 CCH NEGLIGENCE CAsEs 918. 


Local Plague 


“Further testimony by Mr. Jones was to the effect that the defendant company 


was ‘bothered considerably by jitterbugs.’ 


He stated that they would often 


stay over fifteen minutes and he would have to ask them to leave. ‘Jitterbugs’ 
were described as persons from fifteen to eighteen years of age, that is, ‘the high 


school age.’ 


It was largely this class of customers who used the listening rooms 


on the Olive street and Seventh street sides of the building to listen to records 


playing popular music 


rooms, but dancing took place in spite of the rules. 


Defendant had rules prohibiting dancing in the 


Youngsters that would 


come in there would throw out—one time an apple, another time a banana, and 
a broken record on another occasion.”—Carroll v. May Department Stores 


Company, 10 CCH NEGLIGENCE CASEs 952. 


On Hamilton 


THE INS 


“Was Hamilton the affectionate, home-loving husband and father as pictured 
by some of the family, who would yearn continuously to return to the bosom of 
that family and who would constantly seek news of their welfare, or was he a 
lean, lewd, and lascivious Casanova familiar with the solace of lustful women, 
who preferred their companionship to that of his admittedly unaffectionate 
spouse? Even though the milk of his marital relations was strained and sour, 
was he so bitten by the serpent of ingratitude that he would slink off into the 
dark without casting one long and lingering look behind .? If he planned 
to fare forth into eternity, why did he take his grip and clothes & 


Waller, J., in Mutual Life Ins. Co. of N. Y. v. Hamilton, 9 CCH Lire CASES 1165. 
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WEST VIRGINIA RULING 
FOLLOWS “S. E. U. A.” CASE 





The first ruling of a state department of 
insurance that has come to our attention, 
following the recent “insurance-is-commerce” 
decision of the United States Supreme Court, 
was issued June 23, 1944, by Insurance Com- 
missioner Edgar B. Sims of the State of 
West Virginia. Its provision that rate-mak- 
ing, etc., shall not be based on any risk lo- 
cated outside of the state, no doubt presages 
similar rulings by other state departments, 
to bring rate making policy in line with the 
Supreme Court decision. The text of the 
ruling, number 12345 of the department, is 
as follows: 

“The recent decisions of the United States 
Supreme Court in the South-Eastern Under- 
writers Association case, and also the Polish 
Alliance case, have declared that insurance 
is commerce and, therefore, subject to the 
regulatory requirements of the Federal Gov- 
ernment imposed under the Sherman and 
Clayton Acts; the Acts administered by the 
Federal Trade Commission; the Wagner Act 
and other federal statutes which heretofore 
have had no application upon the insurance 
business. 

“Furthermore, Congress has not passed laws 
specifying conduct of insurance business as 
such, 

“The West Virginia Inspection Bureau of 
Charleston, West Virginia, is a rate-making 
organization established in West Virginia 
under laws enacted by the Legislature spe- 
cifically for the purpose of legalizing the 
operation of rate-making organizations under 
the supervision and jurisdiction and control 
of the Insurance Commissioner. Since the 
laws of this state cannot extend to insurance 
activities beyond the borders of this state 
and since the legal activities of the West Vir- 
ginia Inspection Bureau cannot extend be- 
yond the borders of this state, it is deemed 
expedient at this time to rule as follows in 
accordance with the provisions of Sections 
5 and 6, Article 1, Chapter 33 of the West 
Virginia Code, as amended: 
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“*No rate-making organization located and 
organized under the laws of the State of 
West Virginia shall provide any rule, rate, 
form, or facility for the writing of an insur- 
ance policy or policies involving any risk 


with locations in more than one state. Fur- 
thermore, any and all rating rules and 
regulations heretofore approved by this 


Department that might be applicable in their 
general interpretation, to risks outside the 
limits and borders of this state, or, for the 
furnishing of rating information of any kind 
to insurers outside West Virginia are hereby 
abrogated and declared of no force and 
effect as of this date.’ 

“The full purpose of this ruling or regulation 
is to assist in maintaining and perpetuating 
the legal machinery of fire insurance rate 
making within the State of West Virginia in 
order that such state regulated function may 
not be in conflict with federal laws which 
now can apply in the event that the activities 
of such legal rating organizations become in- 
volved in any conduct or practice which 
might be interpreted as interstate commerce, 
or, as having an adverse effect upon the free 
flow of commerce between the several states.” 
Commissioner Sims also, on June 12, 1944, 
released the following statement to insurance 
companies and agents licensed in the State 
of West Virginia: 

“The regulatory power of the State of West 
Virginia over insurance will not be disturbed 
or dislodged cn account of the recent deci- 
sion of the United States Supreme Court in 
the case of U. S. v. South-Eastern Under- 
writers Association, which held that ‘insur- 
ance is commerce’ and is, therefore, subject 
to the requirements of the Sherman Anti- 
Trust Act. There is a long line of decisions 
of the Supreme Court which have upheld the 
validity and constitutionality of the right of 
the several states to police and regulate the 
business of insurance within its own borders, 
and this position ts reaffirmed in both the South- 
Eastern Underwriters case and the Polish Alhi- 
ance case. The Legislature of the State of 
West Virginia, during the last thirty-seven 
years, has kept pace with the developments 
of the insurance industry by revising and 
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making additions to our insurance laws, until 
we are endowed in this state with a fully 
comprehensive and up-to-date system of state 
regulation of insurance. Undoubtedly, Con- 
gress has the power to take this function 
away from the several states by passing fed- 
eral laws setting up a federal bureau of in- 
surance. This, however, Congress has refused 
to do many times, and there seems to be no 
sentiment among the present members of 
Congress to pass laws at this session which 
would result in taking this function out of 
the hands of the states and placing it in a 
centralized bureau in Washington. As far 
as West Virginia is concerned, the laws that 
the Legislature of the State has already pro- 
vided us with will meet the situation that will 
exist in the state, in the light of the latest 
decision of the Supreme Court on the subject 
of insurance. 


“The only possible adverse effect that this 
Supreme Court decision might have would 
be with relation to a statute in West Virginia 
which prohibits a company chartered under 
the laws of this state from transacting busi- 
ness in any manner in another state, unless 
it is regularly and properly licensed to trans- 
act business under the laws of such other 
state; and a very careful review of the situa- 
tion may indicate the necessity of enlarging 
some of our present statutes so as to include 
other lines of insurance in addition to the 
ones now governed and regulated by our 
laws. This decision is a clear-cut victory in 
favor of the small business man, the home 
owner, the farmer and other classes of smaller 
property owners who are the great majority 
of insurers in this state. For the last seventy- 
five years the monopolistic price-fixing activ- 
ities of nation-wide operating insurance 
companies in writing insurance covering 
property in many states has resulted in rates 
and prices for insurance which have discrim- 
inated against the small property owner in 
every state of the union, including West Vir- 
ginia. The power of the state Insurance 
Commissioner does not extend beyond the 
borders of the state and there are innumer- 
able insurance transactions conducted by the 
companies which are purely interstate in 
character, such as the insurance on chain 
store stocks, chain hotels, chain manufactur- 
ing concerns, etc. After having given due 
consideration to all of the facts and impli- 
cations in connection with the effect of the 
Supreme Court’s decision in this case, it is 
our opinion that the people of West Virginia 
and the property owners herein will be bene- 
fited by the application of the provisions of 
the Sherman Anti-Trust Act to the insurance 
industry throughout this country.” 
- 
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STATUS OF THE 
“S. E. U. A.” CASE 


The U. S. Supreme Court has extended the 
time for the South-Eastern Underwriters 
Association to file a petition for a rehear- 
ing until September 1, 1944. Meanwhile, 
the Supreme Court’s mandate to the lower 
court is stayed. In the event a petition for 
rehearing is filed, the mandate is further 
stayed until such rehearing occurs and a 
decision on rehearing is handed down. Nor- 
mally, the petition for a rehearing, if filed, 
would not be passed on before the second 
Monday in October. 


THE REPUBLICAN PARTY’S 
INSURANCE PLANK 


The Insurance plank of the Republican plat- 
form, adopted June 27, 1944, is as follows: 
“For the protection of the public, and for 
the security of millions of holders of poli- 
cies of insurance in mutual and private com- 
panies, we insist upon strict and exclusive 
regulation and supervision of the business 
of insurance by the several states where 
local conditions are best known and where 
local needs can best be met.” 


PENNSYLVANIA REVISES 
WORKMEN’S COMPENSATION 
INSURANCE RATES 


Insurance Commissioner Neel has approved 
a revision of the workmen’s compensation in- 
surance rates providing for an overall de- 
crease of 8.3 per cent. 


Reductions will be made in the rates for 136 
classifications, whereas increases will be nec- 
essary in 21 classes, with the rates in the 
other 31 classes remaining unchanged. In 
the Manufacturing and Utilities Group, the 
average reduction is 5.5 per cent; in the Con- 
tracting and Quarrying Group, 9.0 per cent; 
and in the All Other Group, 11.4 per cent. 
The revised rates, which became effective 
June 30, 1944, will apply to all policies which 
terminate July 15, 1944, and thereafter. 


NEW YORK APPROVES USE OF 
PERSONAL PROPERTY FLOATER 


Superintendent Dineen of the Insurance De- 
partment of the State of New York, on June 
8, 1944, ruled that, effective July 1, 1944, the 
personal property floater may be written in 
New York. This reverses a department rul- 
ing made June 20, 1933, which prohibited 
writing of the personal property floater. 








mT coe 





38 
cen 


Pro 
Lav 


In 
pn 


ery 
due 
phy 


Ke 


has 
pro 
wo! 
fun 
rule 
the 
inv’ 
star 
of t 
thre 
give 
Cot 
the 
rule 
that 
ion 
prir 
cou: 
syst 
tring 
in ; 
ing 
less 
doct 
take 
suck 


a ————— 





the 
ers 
ar- 
ile, 
ver 
for 
her 
1a 
or- 
led, 
ond 


lat- 
ws: 
for 
oli- 
»m- 
sive 
1eSS 
iere 
ere 


ved 
.in- 
de- 


136 
1€C- 
the 


the 
‘on- 
ent; 


tive 
hich 


De- 
‘une 
the 
n in 
rul- 
ited 


L¥ 


XUM 








FREEDOM OF LITIGATION— 
(NERVOUS SHOCK DUE TO 
NEGLIGENCE, IN ABSENCE OF 
PHYSICAL IMPACT) 


38 Illinois Law Review 117 (November-De- 
cember, 1943) 
By Leon Green 


Professor of Law and Dean of the School of 
Law, Northwestern University. 


In his article entitled Freedom of Litigation 
Professor Green criticizes the early rejection 
in Illinois of the doctrine permitting recov- 
ery for injuries resulting from nervous shock 
due to negligence without contemporaneous 
physical impact. 


Keeping the Law in Working Order 


A supreme court function about which little 
has been said is that of keeping the judicial 
process on its substantive law level in good 
working order and open to litigants. This 
function involves more than providing good 
rules of procedure and something more than 
the authoritative declaration of the law. It 
involves the constant revitalizing of sub- 
stantive processes, the theories and formulas 
of the law by which duties are imposed and 
through which the rights of litigants are 
given recognition. 


Courts have never seriously undertaken 
the revision of their own decisions. As a 
rule they do not take kindly to suggestions 
that they overrule past decisions and refash- 
ion worn-out legal theory. Stare decisis is 
primarily a doctrine by which a supreme 
court keeps the other courts of a judicial 
system in line. It is an administrative doc- 
trine, wholly legitimate and extremely valuable 
in saving the court’s time and in keep- 
ing the law clear and uniform, Neverthe- 
less a court will not infrequently invoke the 
doctrine against the correction of its mis- 
takes, even though it was designed for no 
such purpose. 
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The processes of litigation whereby law- 
yers can render a maximum of services to 
citizens should be kept free and open to the 
profession, and it is through the strength 
of the profession that the strength of the 
courts and the protection of litigants are 
most adequately safeguarded. The decline 
of the courts in prestige and the slipping of 
the legal profession have been due in large 
measure to a lack of common law statesman- 
ship both off the bench and on. The only 
way by which the courts can regain what 
they have lost is by affirmative action. If 
lawyers are seriously interested in saving 
the courts, and to a large extent themselves, 
it is time they were insisting that the courts 
should exercise their functions to provide 
the fullest measure of protection for the in- 
terests of their constituents; especially so 
since the legislative process is so irrespon- 
sive to the demands of private law. 


Recovery for Nervous Shock 


The writer calls attention to Illinois deci- 
sions in the field of Tort Law which seem 
worthy of the court’s reconsideration. How- 
ever just these decisions were when made, 
they seem to be no longer sustainable. They 
are not cases merely erroneously decided 
against individuals on the merits; they are 
cases which have closed the door against 
everybody. 


In Illinois it is generally accepted by the 
legal profession that there can be no recov- 
ery for physical injuries suffered by virtue 
of nervous shock due to negligent con- 
duct in the absence of contemporaneous 
physical impact. The basis of the doctriné 
is found in Phillips v. Dickerson, 85 Ill. 11, de- 
cided by the Illinois supreme court in 1877. 
In this case, the plaintiff became so fright- 
ened as a result of a quarrel and fight be- 
tween her husband and the defendant, that 
she prematurely gave birth to a dead child. 
The court said: 

From the evidence, it must be taken that the 
cause of this premature birth was the fear 
growing out of the violence of the defendant. 
. . . The injury in question not being one which 
the defendant could reasonably be expected to 
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anticipate as likely to ensue from his conduct, 
we cannot regard it as the natural consequence 
thereof, for which the defendant is legally re- 
sponsible. 


On the face of the opinion it would be 
assumed that the court intended to hold 
merely that there was no evidence sufficient 
to support an inference of negligence against 
the defendant. If such interpretation were 
given to the opinion, then of course it would 
leave the way open for cases in which negli- 
gence could be reasonably inferred to be 
submitted to the jury. But the cases relied 
on by the court and the subsequent inter- 
pretations of the opinion indicate rather 
clearly that the court intended more than 
merely to find an absence of any negligence. 
It went further and held that the defendant 
in fact owed no duty to protect the plaintiff 
against injury from nervous shock produced 
by fright. That the court misused the for- 
mula is of no moment. The holding is 
definite. 


Braun v. Craven 


In a later Illinois case, Braun v. Craven, 51 
N. E. 657 (1898), the question came up a 
second time. In this case, the defendant 
noiselessly entered the house for the pur- 
pose of collecting rent, approached the room 
occupied by petitioner, and used language 
and gestures without impact with the plain- 
tiff’s person. The court said that the defend- 
ant might reasonably have anticipated that 
his acts “would cause excitement, or even 
fright; but fright and excitement so seldom 
result in a practically incurable disease that 
from the ordinary experience of mankind 
such a result could not have been expected. 

Terror or fright, even if it results in a 
nervous shock which constitutes a physical 
injury, does not create a liability.” The court 
seems to have been fully justified in holding 
that there was no negligence shown on the 
part of the defendant, and this was all that 
was necessary to be determined in order to 
defeat the plaintiff's case. But the court 
went further and, expressly rejecting the 
doctrine on which the case was sought to 
be sustained, interpreted Phillips v. Dickerson 
to mean that “having reference to the dan- 
gerous use to be made of such cause of 
action”, public policy alone was enough to 
forbid recovery for injury superinduced by 
nervous shock, These two cases mark the 
beginning and the end of the nervous shock 
doctrine in Illinois. 


Thus in Illinois the doctrine permitting re- 
covery for injuries resulting from nervous 
shock was finally rejected before its de- 
velopment got under way. It was first 
recognized by an Irish court in Byrne v. 
Great Southern & Western Ry. Co., decided 
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in 1882. The first American case to accept 
it was Hill v. Kimball, 13 S. W. 59 (1890), 
a Texas decision. 


The Situation Today 


Assuming that the Illinois decision was in 
keeping with the pioneer attitude which ob- 
tained at the time of Phillips v. Dickerson, 
and that such attitude had not appreciably 
changed in 1898 at the time of the decision 
in Braun v. Craven, what is the situation to- 
day? Let it suffice to say: (1) Most of the 
American and English courts now recognize 
the doctrine permitting recovery for injuries 
resulting from nervous shock, even though 
most of them at first rejected it; (2) the 
difficulties in working out doctrinal bases of 
liability have all been overcome; (3) the 
fears of many courts that the administrative 
difficulties of dealing with fake cases and a 
flood of litigation consequent upon the rec- 
ognition of the doctrine have proved ground- 
less—the difficulties of proof have been no 
greater than in cases where physical impact 
accompanies the shock or where the shock 
is the result of intention; (4) the scientific 
recognition of shock as equally serious a 
cause of injury as physical impact itself has 
made it imperative that the same protection 
be given against such injuries as against 
those that result from physical impact. 


There is no good reason why the people of 
Illinois should not be given the same pro- 
tection against physical injuries resulting 
from nervous shock due to negligence as is 
afforded by the courts of other civilized 
countries. There is no good reason why the 
courts of Illinois should not be open to 
these cases on the same terms as they are 
open to other negligence cases. This is not 
a situation where unmeritorious cases have 
been decided against individual plaintiffs, nor 
one where the court has erroneously denied 
recovery to a meritorious plaintiff. It is a 
situation where all persons so injured are 
denied the right of submitting their claims 
to the judicial process for determination— 
the only protection which our government 
provides in such matters. It is simply one 
of the many instances where the court has 
denied the freedom of litigation. 


THE ASSIGNMENT OF A LIFE 
INSURANCE POLICY 


42 Michigan Law Review 789 (April, 1944) 
By Grover C. Grismore 

Professor of Law, University of Michigan. 
The existing uncertainty in regard to the 
effect to be given to the assignment of a 


life insurance policy grows very largely out 
of the fact that the modern life insurance 
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contract, as it is commonly written, purports 
to confer rights upon two persons—the in- 
sured and the beneficiary. The problem is 
further complicated by a number of more 
or less stereotyped clauses giving the right 
tc borrow money on the contract, to sur- 
render it and receive a specified cash value, 
to exercise named options in regard to the 
mode of settlement, to receive any dividends 
that may be declared on the contract, and 
to change the beneficiary by complying with 
certain prescribed formalities. Some recent 
policies stipulate that the rights of bene- 
ficiary are subject to any assignment made; 
more often, however, there is no such stipu- 
lation. 


Assignability of Particular Rights 


The right to receive the cash surrender 
value is assignable in the absence of a re- 
striction in the contract, provided that the 
assignment is made by the person in whom 
the right resides, and in conformity with 
the terms of the assignment and of the con- 
tract of insurance. Moreover, assignment 
by those beneficially interested confers upon 
the assignee the right to receive the cash 
value without express stipulation in the con- 
tract of assignment to this effect. 


It would seem also that the right to borrow 
on the policy is assignable. There is more 
doubt, however, about the assignability of 
the right to change the beneficiary, since it 
is arguable that the assignment of this right 
would tend to increase the risk of the in- 
surer, 


As to rights to proceeds on maturity, the 
only question of doubt shown by the cases 
has been whether the assignment of this 
right may lawfully be made before its ma- 
turity to one who has no insurable interest 
in the person whose life is covered. Where 
the assignment is part of a preconceived 
plan to speculate on a life in which the 
assignee has no insurable interest, the as- 
signment will be held to be invalid. If the 
insured is found to have been party to the 
illegal plan at the time of the contract of 
insurance, the contract is held to be itself 
illegal and unenforceable against the in- 
surer. On the other hand, if the illegal de- 
sign was not formed until after the valid 
contract of insurance, it is generally held 
that the responsibility of the insured or his 
properly designated beneficiary is entitled 
to recover the proceeds just as if there had 
been no assignment, the assignee, however, 
being reimbursed, on equitable grounds, for 
any consideration or premiums which he had 
paid. Since only the assignment is tainted 
with illegality, the beneficiaries of the de- 
ceased would not need to rely on the illegal 
agreement to make out a case. 
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By Whom Are the Rights Assignable? 


If there is no beneficiary, if both insured 
and beneficiary join in the assignment, or if 
the contract of insurance clearly defines the 
respective rights of the insured and the 
beneficiary, the problem of determining in 
whom the right of assignment resides is 
easily solved. Otherwise, the solution must 
rest on general principles. 


Right to Change Beneficiary 
Not Reserved 


Where there is no right to change beneficiary 
reserved in the life insurance policy, it is 
almost universally held that the rights of 
the insured are curtailed to such an extent 
that only the beneficiary has the power to 
make effective assignment of any or all of 
the rights created by the contract of insur- 
ance which are not expressly reserved to the 
insured. During the lifetime of the insured, 
however, it is doubtful that the beneficiary 
may cash in on the policy. 


This almost universal rule is untenable log- 
ically and practically, inasmuch as it is the 
insured who pays the premiums and it is 
with him the contract is made. It would 
seem more rational to say that he is en- 
titled to any and all of the performance 
except that part which the insurer specifi- 
cally promised to render to the beneficiary. 


Right to Change Beneficiary Reserved 


A number of courts have held that an as- 
signment by the insured, in general terms, 
of a policy in which the right to change the 
beneficiary is reserved confers upon the as- 
signee a right to the proceeds at the ma- 
turity which is superior to that of the 
named beneficiary. Apparently this decision 
is always justified by one of two theories: 
(1) the beneficiary has mere expectancy 
rather than right or ownership in relation 
to the proceeds of the contract during the 
lifetime of the insured; (2) assignment is 
equivalent to change of beneficiary. 


On the other hand, other courts, having 
more regard for the true nature of the trans- 
action and its legal incidents, have held that 
the contract of insurance, in its inception, 
creates distinct rights in both the insured 
and the beneficiary. The beneficiary’s con- 
ditional right to the proceeds of the policy 
at maturity may be transferred only by the 
beneficiary’s assignment, unless that right 
is destroyed by the.insured in the exercise 
of one of the other rights expressly or im- 
pliedly conferred upon him by the insurance 
contract. 
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NEW YORK STATE WAR 
EMERGENCY ACT 





by James J. McGuirk, Jr. 
Counsel-Secretary, Globe-Indemnity Company 


New York and most of the other states of 
the Union have passed special war emer- 
gency acts. These various acts differ in 
some degree, but generally have a provision 
granting immunity to the state or munici- 
pality, their agents or representatives, and 
likewise any member of a municipal or vol- 
unteer agency. The New York act further 
provides that any individual member of such 
volunteer agency is granted immunity who 
“in good faith” is carrying out, complying 
with or attempting to comply with any law 
or duly promulgated rule, regulation or order 
or any Federal law, or any order issued 
by Federal or state military authorities 
relating to civilian protection, resulting in 
injury or death to person, or damage to 
property as a result of such activity. 


It was essential to have such legislation in 
order to encourage individuals to accept 
volunteer positions in aid of the national 
emergency created by the war. 


Fortunately the war activities have been 
confined to foreign areas which has saved 
the courts of this country the consideration 
of many cases which might otherwise arise 
under these war emergency acts. A general 
discussion of such possibilities has been out- 
lined in the “Legal Aspects of Civilian Pro- 
tection”, prepared by the American Bar 
Association for the United States Office of 
Civilian Defense. 


Recent Decision 


There has, however, been one case in New 
York State which brought before the court 
the New York State War Emergency 
Act. It is the case of Jones, et al. v. Gray, 
decided December 28, 1943, reported in 267 
App. Div. 242, Official Advance Sheets of 
the week of February 19, 1944. The New 
York Court of Appeals recently refused per- 
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mission to appeal the case to that court, 
and so the judgment of the Appellate Divi- 
sion is final. 

Both Jones and Gray had been appointed 
air raid wardens. An unannounced county- 
wide blackout was ordered by proper mili- 
tary authorities to take place on or about 
8:00 P. M. on the evening of October 22, 
1942. Jones was returning from work to 
his home town in his automobile and had 
with him two passengers. Before he reached 
his home town he was stopped and ad- 
vised that a blackout was in progress. He 
was allowed to proceed because he identi- 
fied himself as an air raid warden, anxious 
to get to his post of duty. When he 
reached his post, which was a state high- 
way in a sparsely settled country district, 
he found a light in a house at the begin- 
ning of his post. He stopped to advise 
the house owner that a blackout was in 
progress and requested that the light be ex- 
tinquished. He then started up his car to 
proceed along his post and there is con- 
flicting testimony as to whether there were 
any lights on his car at that time. He prc 
ceeded only about eight hundred feet along 
the route of his post when his car collided 
with the car driven by Gray. 


Gray likewise was an air raid warden and 
he too was proceeding to his post, the be- 
ginning of which was just a short distance 
from where the accident occurred. Gray had 
four passengers in his car. Again there was 
conflicting testimony regarding whether or 
not there were any lights lit on Gray’s car. 


Jones and Ploss, one of the passengers in 
his car, were killed in the collision. Gray 
and Tone, one of the passengers in his car, 
were likewise killed. The representatives of 
Jones, Ploss and Tone sued the representa- 
tives of Gray. 


Facts of the Occurrence 


A conflict in the testimony developed with 
respect to the speed of the two cars at the 
time the collision occurred. The cars were 
traveling in opposite directions. 
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Gray received the first notice of the black- 
out when the warning signal came through 
and the chief warden of his district at- 
tempted to reach him by telephone at an 
ice-cream parlor located in another town. 
He did not personally take the telephone 
call. He was enjoying an ice-cream soda 
at the time the call came through and one 
of the store attendants took the call and 
advised him of the message. Gray finished 
his soda and then proceeded to get his car 
and go to his post before the second signal 
sounded. One of the passengers in his car 
lived near Gray’s post of duty and so Gray 
offered to take him along and after the 
blackout take him home. The other passen- 
gers were invited to come along if they 
wanted “to see a real blackout”. 


The testimony indicated that Gray was 
taking the most direct route to his post at 
the time the accident occurred. The second 
signal sounded in the meantime and the 
blackout was in full force and progress at 
the time the accident happened. 


By the pleadings, the administratrix of 
Gray’s estate raised the affirmative defense 
of immunity afforded in the New York State 
War Emergency Act. 


It was admitted in these outlying country 
districts it is necessary for air raid wardens 
to use automobiles in reaching and patroling 
their posts. 


Special Question for Jury 


Because of the affirmative defense the court 
gave the jury a special question which was 
to be answered “Yes” or “No” and the 
question was as follows: “Was the defend- 
ant’s intestate, Gray, operating his auto- 
mobile at the time of the collision, as an 
air raid warden, in good faith, carrying out, 
complying with or attempting to comply 
with any law or duly promulgated rule, 
regulation or order, as defined in Subsection 
11 of Section 2 of the New York State War 
Emergency Act, or any Federal law, or any 
order issued by Federal or State Military 
Authorities relating to civilian protection?” 
In addition to this special question, the 
court gave the usual charges with regard to 
negligence, contributory negligence, burden 
of proof, preponderance of evidence, credi- 
ble evidence, sections of the Vehicle and 
Traffic Laws, the duties and responsibilities 
due and owing to passengers. The jury 
was instructed to reach a general verdict 
without considering the special question 
which was propounded and then to answer 
the special question either “Yes” or “No.” 


The court informed the jury that there was 
no question at issue as to the official status 
of Gray in the civilian defense set-up and 
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there was no question as to the blackout 
on this particular night or that it was a 
duly ordered blackout originating in the 
Office of the State Director of Civilian De- 
fense and passed on through the duly con- 
stituted local offices. 


Court’s Charge on “Good Faith” 


With respect to the special question, the 
court defined the term “in good faith” as 
being a state of mind, It connotes an honest 
purpose to perform one’s duty. It is dis- 
tinct from prudence or character, since it 
measures intent and purpose rather than 
method of execution. It imports a sincere 
intention to discharge a function. Did Gray 
have an honest belief that he was rightfully 
conducting himself in this regard? Was it his 
intention to act as an air raid warden should 
act, or otherwise? Good faith is not synony- 
mous with soundness of judgment or com- 
mon sense and prudence. It does require 
an honest belief that one’s conduct is right- 
ful. It rules out subterfuge, prudence, 
literal motive and design to deceive. While 
the state of mind may be wrong due to 
ignorance or mistake, it must not be arbi- 
trary. Was Gray attentive to his duties 
as an air raid warden? Was he wilfully 
violating and disregarding all rules govern- 
ing the conduct of air raid wardens under 
blackout conditions, or was he sincerely at- 
tempting to comply with his duty as he 
understood it? Was he honest in intent 
and sincere in purpose? The court further 
instructed the jury that this related solely 
to the special question and had no relation 
to the general verdict and should in no way 
influence the general verdict. 


The jury brought in a general verdict in 
favor of the plaintiffs and answered the spe- 
cial question, “No”. Because of the special 
facts in this case, it does not wholly dispose 
of the immunity question; however, it must 
be of some interest to lawyers who have 
given consideration to the immunity section 
of the various war emergency acts. The 
charge on the special question relating to 
the use of the words in the statute “good 
faith” must be of particular interest to all 
lawyers. It seems to have been a very fair 
charge and very well explained to the jury. 
In some cases it would seem that the ques- 
tion of “good faith” as used in statutes 
such as this, might be a question of law 
solely for the disposition of the court rather 
than a question of fact for the jury. In this 
particular case the court was of the opinion 
that the question was one for the jury. We 
can assume it was thus determined because of 
conflicting evidence. Perhaps air raid war- 
dens were under the impression that such 
questions would be determined by the court 
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without the aid of a jury, particularly if 
they were to volunteer their services. 


Statutes in Other States 


A few of the states have enacted a law 
containing an immunity section containing 
wording similar to the New York statute. 
A number of states, however, specifically pro- 
vide that the agent in attending to his duties 
is liable only for wilful misconduct or gross 
negligence causing injury, death or property 
damage. One state provides that any such 
person is entitled in any civil action for 


damages, to be defended by the Attorney 
General and at the expense of the state. It 
would seem that this latter group has better 
protected its volunteers than New York or 
those states following the New York act. 


So far as the writer is aware, this is one 
of the first cases reaching the higher court 
of any state under the immunity section 
provided by a war emergency act and so 
may be of general interest to many at- 
torneys who have themselves been giving 
their services in this great emergency in 
some manner or other. 
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MILITARY SERVICE EXEMPTION 
CLAUSES IN LIFE POLICIES—“STATUS” 
OR “CAUSATION”? 


I 


Where a clause in a life insurance policy 
exempts or cuts down the liability of the in- 
surer to the insured “while . . . in the mili- 
tary or naval service in time of war’ or 
“while enrolled in such service”, does such 
a clause exempt the insurer from liability if 
the status of the insured at the time of his 
death was that of military service, or does 
the clause require that the insured’s death 
be caused by some risk connected with mili- 
tary service? Is status or causation the key to 
the interpretation of such exculpatory pro- 
visions? That the court’s answer is not 
unequivocal is shown by the annotation in 
137 ALR 1268, 1271 et seq. collecting the 
cases arising prior to our government’s en- 
try into World War II. Since then three 
cases have arisen which continue to illus- 
trate the divided voice of the courts in this 
matter. 


Recent Decision 


The most recent decision, Young v. Life & 
Casualty Insurance Company of Tennessee, 9 
CCH Life Cases 947 (probably representing 
a majority view) decides in favor of “causa- 
tion.” The insured was a member of the 
United States Army, in time of war. While 
home on a furlough he was killed in an auto- 
tomobile accident. His policy had a double 
indemnity clause for accidental death. De- 
fense to payment of double indemnity was 
made under the following provisions of the 
policy: 

“‘No Accidental Death Benefit will be paid if 
the death of the Insured is the result of self- 
destruction, whether sane or insane, nor if death 
is caused or contributed to, directly or indirect- 
ly, or wholly or partially by disease, or by 
bodily or mental infirmity, nor if death results 
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from bodily injuries sustained while participat- 
ing in aviation or aeronautics as a passenger 
or otherwise, or while the insured is in military 
or naval service in time of war.”’ 

‘Military and Naval Service—The insured 
may serve in the Navy or Army of the United 
States or in the National Guard in time of peace 
or for the purpose of maintaining order in case 
of riot; in time of actual war, however, a writ- 
ten permit must be obtained from the Company 
for such service and an extra premium paid. 
Should the insured die while enrolled in such 
service in war time without such permit, the 
Company’s liability will be restricted to the net 
reserve on this policy.”’ 


Permit and Extra Premium 


Prior to entering military service the in- 
sured did not obtain a permit or pay an ex- 
tra premium. The appellant contended that 
the insured’s mere status by enrollment as a 
member of the military organization would 
bar recovery; that causation between the 
participation of the insured in military serv- 
ice and his subsequent death need not be 
established. 


Causation as Basis of Exclusion 


Admitting that the authorities were not in 
agreement, the court relied on Barnett v. 
Merchant's Life Ins. Co., 87 Okla. 42, 208 P. 
271, where the exculpatory phrase “engaged 
in military service in time of war” was con- 
strued as being based on causation rather 
than status, and on Illinois Bankers Assoc. 
v. Davaney, 102 Okla. 302, 226 P. 101 where 
the clause in question did not contain the 
word “engage” but provided that “death 
while in the service... in time of war is not 
a risk covered’, and still the basis of the 
exclusion of risk was held to be causation. 
The court, in the case at bar, said: 


“In the case before us, we think it clear that 
although the policy contains the word ‘‘enroll’’ 
and not ‘‘engage’’, it was intended by the par- 
ties, insured and insurer, that the failure of the 
insured to obtain the permit and pay the extra 
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premium, would reduce the company’s liability 
only in case his death should result from a risk 
peculiar to the military service. This view is 
strengthened by the requirement that an extra 
premium be paid in the event of military service 
in time of war, It is evident that an extra 
hazard was in contemplation of the parties as 
a possible cause of death, and that for this 
added risk the Company should be compen- 
sated, This added risk, in our view, cannot 
reasonably be referred to status; it relates to 
the death of the insured caused by or con- 
nected with his military duties as a member of 
the nation’s armed forces. This seems to us 
to be the natural and obvious reading of the 
clauses quoted. 


A policy may be so worded that it is clear 
that the parties intended that the mere status 
of the insured as a member of the armed forces 
should be sufficient to make the provision relat- 
ing to military service operative, and that the 
assured’s death while such a member should 
be enough to relieve the insurer, irrespective 
of whether or not it was attributable to his 
military activities. But we do not consider that 
the policy before us is so worded. It would 
have been an easy matter for the company to 
have used words clearly exempting it from lia- 
bility in the event the insured should die from 
any cause while enrolled in the armed forces 
in war time. However, this was not done.” 


II 


The court, in the Young case, also relied on 
its own earlier recent decision in Smith v. 
Sovereign Camp of The Woodmen of World, 
decided January 24, 1944, (9 CCH Life 
Cases 561), where the policy contained the 
same provision as in the instant case, that, 
“The double indemnity benefits hereby pro- 
vided shall not be payable—while the mem- 
ber is in the military or naval service in time 
of war.” There also the insured, in the mili- 
tary service in time of war was killed in an 
automobile accident while home on furlough. 
And there too, defense was made to pay- 
ment of double indemnity. 


Sailor on “Furlough” 
9g 


In the Smith case, adopting the opinion of 
the circuit judge on this phase of the case, 
the court held that under the policy exclu- 
sion there must be some causal connection 
between the accident and the military or 
naval service; and that death from an auto- 
mobile accident while on a furlough was not 
a risk of military service within the meaning 
of the policy. The court said that “fur- 
lough” means an absence from service; 
therefore the insured, admittedly on fur- 
lough, was not in service. In reaching a 
result the court considered the policy pro- 
visions for total and permanent disability. 


“When the expression ‘in the military or 
naval service’ is used, I think that such carries 





with it the idea or being in the performance 
of a military or naval duty. Especially is this 
construction reasonable in view of the other 
provisions of the policy under consideration hav- 
ing to do with exempting the company from 
liability for military and naval risks, such as 
the provision of the policy itself under the total 
and permanent disability clause which provides 
as follows: ‘‘The total and permanent disability 
benefit shall not apply if the disability of the 
member shall result (Italics added) from self- 
inflicted injury, while sane or insane, or from 
military or naval service in time of war, or from 
engaging as a passenger or otherwise in avia- 
tion or aeronautics."’ 


III 


On Nov. 20, 1943, the Georgia Court of 
Appeals decided two cases in which it ar- 
rived at a result opposite to that of the 
Young and the Smith cases. In Life & Cas- 
ualty Insurance Co. v. McLeod, 9 CCH Life 
Cases 222, (see also Lindsey v. Fire & Cas- 
ualty Ins. Co., 9 CCH Life Cases 202, de- 
cided the same day, under the same type of 
policy, and similar facts), the insured, a 
sailor, in military service in time of war 
was killed in a stabbing affray while home 
on leave. The policy required the insured, 
in time of actual war, to obtain a permit 
from the insurer, for military service, and to 
pay an extra premium therefor; and further 
provided that should the insured die while 
enrolled in military service wtihout a per- 
mit that the insurer’s liability would be re- 
stricted to the net reserve on the policy 
(amounting to approximately $50). The m- 
sured did not obtain a permit or pay an 
extra premium. 


Policy Provisions 


The exact provisions of the policy were as 
follows: 


“Accidental Death Benefit . . . No Accidental 
Death Benefit will be paid if the death of the 
Insured is the result of self-destruction, whether 
sane or insane, nor if death is caused or con- 
tributed to, directly or indirectly, or wholly 
or partially by disease, or by bodily or mental 
infirmity, nor if death results from bodily in- 
juries sustained while participating in aviation 
or aeronautics as a passenger or otherwise, or 
while the Insured is in military or naval service 
in time of war.”’ 


‘‘Military and naval service—The insured may 
serve in the Navy or Army of the United States 
or in the National Guard in time of peace or 
for the purpose of maintaining order in case 
of riot; in time of actual war, however, a 
written permit must be obtained from the com- 
pany for such service and an extra premium 
paid. Should the insured die while enrolled 
in such service in war time without such per- 
mit, the Company’s liability will be restricted 
to the net reserve of this policy’”’ 
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Status as Basis of Exclusion 


Of the opinion that “the language used in 
the policy is plain and unambiguous” and 
that “under the express terms of the policy 
in the present case, the status of the in- 
sured at the time of his death was made 
the ground of restricting the liability of the 
company”, the Georgia court rejected the 
beneficiary appellant’s contention that be- 
cause the insured was home on leave, the 
policy provisions in question did not apply. 
“This contention cannot be sustained be- 
cause the insured was still enrolled in the 
naval service at the time of his death. The 
fact that he was granted a furlough or leave 
of absence did not remove his name from 
the roll of the navy.... At the time of his 
death he was still enrolled in the naval serv- 
ice in wartime, although he was temporarily 
at home on a furlough.” (Italics added). 
The court rejected the appellant’s further 
contention that since the local agents of 
the insurer, with knowledge that the insured 
was in military service, collected the ordi- 
nary premium, and no extra premium, that 
the limitation of the insurer’s liability to the 
net reserve was waived. The insurer’s home 
office was not notified that the insured was 
in service when the premiums were for- 
warded to it. 
IV 


In view of the fact that the policy provi- 
sions in the McLeod and in the Young cases 
were identical, it is interesting to contrast 
the diverse results reached in those cases, 
as well as in the Smith case. The Georgia 
court in the McLeod case considered the pol- 
icy provisions clear and unambiguous; the 
South Carolina court in the Young case did 
not so consider them. The Young case re- 
solves doubt in favor of the insured for 
the reason that the requirement of payment 
of an extra premium would seem to contem- 
plate an added risk which would be incident 
to actual military duties, and not to a mere 
military status. The court said: “It is evi- 
dent that an extra hazard was in contempla- 
tion of the parties as a possible cause of 
death, and that for this added risk the 
company should be compensated.” 


Comparison with Smith Case 


Another curious sidelight on the McLeod 
case: referring again to the language of the 


McLeod policy, it will be seen to contain the 
provision excluding payment of accidental 
death benefits” if death results . .. while the 
insured is in military or naval service in 
time of war”’—the provision which in the 
Smith case, assisted the court to conclude 
that causation was the basis for construc- 
tion of the exclusion clause (see supra, p. 413). 
In view of its statement that the military 
exemption clause was “clear and unam- 
biguous”, it is not surprising that the court 
did not consider the line of reasoning of 
the South Carolina court in the Smith case. 


Peace Time Service Not Prohibited 


One argument that could be made in favor 
of causation as a basis of construction, does 
not appear to have been made. In both the 
Young and McLeod cases the clause as to 
military service expressly allows the in- 
sured, without the necessity of obtaining a 
permit or paying an extra premium, to 
serve in the U. S. Navy or Army in time of 
peace. It is only in case of service in time 
of war that permit and extra premium are re- 
quired. This would reinforce the argument 
of the court in the Young case, that “an ex- 
tra hazard was in contemplation of the 
parties as a possible cause of death, and 
that for this added risk the Company should 
be compensated.” If the mere status of the 
insured as a member of the armed forces 
in time of war was contemplated in the writ- 
ing of the exclusion clause, that status would 
not seem to differ materially from his status 
as a soldier or sailor in time of peace; that 
the military risks and not the military status 
was the basis for the extra premium and 
permit requirements. 


Conclusion 


Since it is possible for the insurer to make 
a clear and simple provision making status 
the basis of exclusion clauses, it would ap- 
pear that such clauses, when not entirely 
unambiguous, will, in accordance with the 
prevailing rule, be construed in favor of 
the insured. In particular, where an addi- 
tional premium is required in connection 
with military service, will courts find jus- 
tification for interpreting in favor of “cau- 
sation” as against “status”. 


eg 


Everybody's Business 


“Perhaps no modern commercial enterprise directly affects so many persons in 
all walks of life as does the insurance business. Insurance touches the home, 
the family, and the occupation or the business of almost every person in the 
United States.—Black, J., in United States of America v. South-Eastern Under- 
writers Association, et al. 5 CCH Fire anp CASUALTY Cases 194, 
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Automobile Negligence 
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AGENCY—BORROWED EMPLOYEE 
Hearse rented with driver (Pa.) page 416 
AGENCY—GARAGE HIKER 
Employee’s personal mission (Pa.) page 415 
AGENCY—OWNER’S LIABILITY 
Presumption of agency (Conn.) page 416 
ASSUMPTION OF RISK 


Guest’s failure to get out of car of 
reckless host (W. Va.) page 417 


DECLARATORY JUDGMENT 
Refusal where state action pending 
(Md.) page 417 
DEFECTIVE BRAKES 
Freezing brakes as legal excuse 


(la.) page 418 
DEVIATION FROM EMPLOYMENT 
Employer's liability (Ga.) page 418 
DIRECT ACTION v. INSURER 
Statute of Limitations (Wis.) page 419 
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AGENCY—GARAGE HIKER 


(PENNSYLVANIA) 


@ Departure from employment 
Personal mission 


The defendant was a public garage, which 
was located in the rear of an apartment 
house. An employee of the defendant was 
directed to drive an automobile belonging 
to a customer of the garage from the front 
of the apartment house where the car was 
parked to the public garage in the rear, 
for storage. Instead of driving the car to 
the garage, the employee, on his own 
initiative and without authorization from 
anyone, drove the car about seven city 
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blocks in a direction away from the garage 
to his own home to get his rubbers and 
gloves which he contemplated wearing, if 
he later should be called upon to wash cars 
at the garage. While en route from his 
home to the garage, he negligently drove 
into and struck the plaintiff at a point about 
four or five city blocks from the garage. 
After a verdict was returned for the plain- 
tiff, the trial court set it aside and entered 
judgment n.o.v. for the defendant, on the 
ground that the servant was not acting 
within the scope of his employment at the 
time of the accident, and therefore the de- 
fendant had no control over the instrumen- 
tality involved. The judgment for defendant 
was affirmed on appeal. 
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“Considering plaintiff's case in its most 
favorable light, it is clear that he fell far 
short of showing any negligence of defend- 


ant. He did show defendant’s servant 
negligently caused the accident, but at the 
same time he showed the servant was then 
acting outside the scope of his employment. 
The limit of the servant’s authority was to 
get the car in front of the building and drive 
it halfway around the block, and into the 
garage in the rear of the building. Instead, 
on a mission of his own, for his own con- 
venience and comfort, he drove the car away 
from the garage to his home, a distance of 
seven city blocks, and on his return when 
five blocks from the garage ran into plain- 
tiff, a pedestrian on the street. By no 
stretch of reasoning can it be said that that 
journey was a mere deviation. The distance 
travelled was considerably out of propor- 
tion with the distance necessary to travel 
to the garage. The departure from the line 
of duty was so complete that the connection 
with the servant’s duty and employment 
was completely broken.”—Chikowska, ap- 
pellant v. Prado Garage, Inc. Pennsylvania 
Supreme Court, Eastern District. May 22, 
1944. 20 CCH AutomosiLe Cases 982, 
Arthur M. Harrison, Robert M. Bernstein, 1900 
North American Bldg., Philadelphia, Pa., for 
plaintiff. 

Henry S. Ambler, Frank R, Ambler, 1025-26 
Philadelphia Saving Fund Bldg., Philadelphia, 
Pa., for defendant. 


AGENCY—OWNER’S LIABILITY 


(CONNECTICUT) 


e Presumption of agency 
Exchange of automobiles 


Dukette was an automobile dealer. Mor- 
tensen was in the finance business. Dukette 
drove his car over to Mortensen’s on busi- 
ness in connection with financing a car that 
the former had sold. When this business 
was finished they had a conversation on the 
street in which Dukette asked Mortensen if 
he had ever driven a car with fluid drive. 
Mortensen said he had not, so Dukette 
offered to let Mortensen try out his, Du- 
kette’s car, which had a fluid drive. They 
agreed to exchange cars for the day, to be 
returned the following morning, Dukette 
to drive Mortensen’s car home, stopping on 
the way on an errand of his own; and Mor- 
tensen to try out Dukette’s fluid drive car. 
Dukette struck and injured the plaintiff 
Amento, who then sued Dukette, as the 
driver, and Mortensen as the owner of the 
car involved in the accident. The plaintiff 
had judgment against both defendants. 
Mortensen appealed claiming that the statu- 
tory presumption of agency, arising from 
proof that he owned the car, had been re- 
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butted. It was held that, even if the 
exchange of cars had been suggested by 
Mortensen, and the exchange was for his 
benefit, that did not make Dukette the agent 
of Mortensen in driving the latter’s car. 
Even if the benefit to Mortensen in using 
Dukette’s car could be said to be connected 
with Dukette’s use of Mortensen’s car, that 
benefit was merely incidental, and too re- 
mote to make Dukette the agent of Morten- 
sen. “The mere fact that the master’s busi- 
ness is to be remotely promoted by the use, 
is not enough to make the master liable.”— 
Amento v. Mortensen, appellant, et al. 
Connecticut Supreme Court of Errors. May 
11, 1944. 20 CCH Avutomosite Cases 874. 


James W. Carpenter, for defendant, appellant. 


M. J. Blumenfeld, Milton M. Koskoff, De Lancey 
Pelgrift, for plaintiff, appellee. 


AGENCY—BORROWED EMPLOYEE 


(PENNSYLVANIA) 


© Hearse rented with driver 
Erroneous instruction on agency 


This case involves the oft-recurring but le- 
gally troublesome subject of the agency of 
a borrowed employee. Defendant, who con- 
ducts a garage and automobile business, 
was the owner of an automobile hearse 
which he leased from time to time to under- 
takers. Plaintiff, who is in the undertaking 
business, hired it for the purpose of con- 
ducting a funeral. Defendant supplied the 
gas, the oil, and a driver named Kiehl. The 
funeral procession was to travel a distance 
of 40 miles, Plaintiff led in his own car 
accompanied by an employee named Stitt; 
following him came an automobile contain- 
ing the pallbearers, then the hearse, and 
then the cars of the mourners. After pro- 
ceeding about ten miles he noticed that the 
procession behind him had disappeared; he 
went back some distance and discovered 
that the hearse had stalled. After getting 
the other cars off the highway so that they 
would not impede traffic he returned to the 
hearse where he found Kiehl and Stitt be- 
side it. He walked forward for a distance 
of some six or eight feet and, while stand- 
ing there, an explosion occurred which set 
his clothes afire and burned him badly. 
Kiehl in attempting to start the car, re- 
moved the air filter and from an open pan 
poured in what is alleged to have been an 
excessive quantity of gasoline. Kiehl then 
entered the driver’s seat and pressed the 
starter button, whereupon there was an ex- 
plosion and fire. Some of the flaming 
gasoline traversed the distance from the 
hearse to where plaintiff was standing and 
caused his injuries. The plaintiff recovered 
a judgment for $22,500. On appeal by the 


JULY 





(416) 





def 
the 
den 
the 

bin 
was 
at t 
was 
four 
und 
in s 
pay’ 
“WW 
thor 
hea: 
cha: 
is n 
ator 
or [ 
the 

deta 
not 

proc 
cars 
was 
man 
the 

plea 
had 
mak 
hear 
a ju 
den 
that 
sum 
thor 
mov 
carb 
othe 
nece 
that 
stan 
man 
he 
corr 
reve 


pren 


1944 


E. ( 
ruth 


Marc 
burg 


As: 


(WE 


The 
beat 
Vill: 
a fill 


194 








= ( ( € 8+ VS ££ CD 


oc orm Fe Oe § ON VS eee CR 8D 8 le tl we 


Fh mee mee CP VS FOP Ot tl 





defendant the court granted a new trial for 
the reason that, although there was evi- 
dence to support a finding of negligence, 
the trial judge had given the jury practically 
binding instructions to the effect that Kiehl 
was the servant and agent of the defendant 
at the time of the accident, whereas there 
was evidence from which the jury could have 
found Kiehl to be the agent of the plaintiff 
undertaker, for the purpose of the funeral, 
in spite of his general employment and the 
payment of his wages by the defendant. 


“While plaintiff testified that he had no au- 
thority whatever over the driver of the 
hearse, he admitted that he was in entire 
charge of the funeral procession. The case 
is not one in which a vehicle and its oper- 
ator are hired merely to transport a person 
or property from one place to another and 
the lessee is wholly unconcerned with the 
details of the transportation. Here plaintiff 
not only prescribed the route taken by the 
procession and fixed the speed at which the 
cars traveled, but, as the undertaker, he 
was largely concerned with the orderly 
management of the funeral cortége. When 
the hearse stalled the procession was un- 
pleasantly disrupted, and, while he may have 
had no right to direct Kiehl in regard to 
making extended mechanical repairs on the 
hearse had any such repairs been required, 
a jury might reasonably infer from the evi- 
dence that, as it was his business to see 
that the funeral procession promptly re- 
sumed its course, he had the power and au- 
thority to instruct Kiehl to get the hearse 
moving and, for that purpose, to prime the 
carburetor, start the motor, or take such 
other operative action as might be found 
necessary or desirable. Defendant testified 
that the drivers, including. Kiehl, ‘had 
standing orders that the undertaker was the 
man in charge and the driver was to do as 
he says at all times.’ and in this he was 
corroborated by Kiehl himself.” Judgment 
reversed and new trial granted—Dunmire 
v. Fitzgerald, appellant. Pennsylvania Su- 
preme Court, Western District. May 22, 
1944. 20 CCH Avutomosite Cases 902. 


E. O. Golden, Kittanning, Pa., Carroll Ca- 
ruthers, Greensburg, Pa., for appellant, 
Marquis M. Smith, Vincent R, Smith, Greens- 
burg, Pa., for appellee, 


ASSUMPTION OF RISK 


(WEST VIRGINIA) 
@ Reckless driving by host 
Failure of guest to get out of car 


The plaintiff, Mrs. Young, operated a 
beauty parlor belonging to another in the 
Village of Rhodell. The defendant operated 
a filling station at Allen Junction just across 
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the line in Wyoming County. These two, 
with one Victor Augustine, who operated a 
restaurant in Rhodell, on the evening of 
December 3, 1941, at about. eight o’clock, left 
Rhodell for Beckley in Wheby’s car to attend 
a vaudeville show. They stopped at Mab- 
scott, where Augustine’s wife joined the 
party. After the show, near midnight, they 
proceeded to Shady Springs, about seven or 
eight miles southeast of Beckley, where they 
spent apparently about an hour and a half in 
the Dutch Villa, a road house, dancing and 
having refreshments. They then returned to 
Mabscott, where Mrs. Augustine, because 
of the defendant’s reckless driving, left the 
party to stay with her mother, who resided 
there. The other three started out of Mab- 
scott by a road which had an ascending 
grade of about twenty per cent, but was 
wide and well paved. Ata distance of about 
500 feet up this grade the car ran on to the 
berm and while Wheby was trying to get it 
back on to the pavement, it skidded and was 
wrecked, resulting in the plaintiff's injury. 
She would justify her recovery on the 
ground of Wheby’s negligence and her al- 
leged status as a guest passenger. The de- 
fendant asked to reverse the judgment on 
the ground that, by plaintiff’s own evidence, 
she clearly assumed the risk of riding with 
him after he had demonstrated his reckless- 
ness in driving, and upon the further ground 
that her negligence contributed to her injury. 


The court held that by remaining in the 
car after having an opportunity to get out, 
as did Mrs. Augustine, at Mabscott, the 
plaintiff had assumed the risk, and is barred 
from recovering for her injuries. The judg- 
ment for the plaintiff was reversed, the ver- 
dict set aside and a new trial ordered.— 
Young v. Wheby. West Virginia Supreme 
Court of Appeals. April 25, 1944. 20 CCH 
AUTOMOBILE CasEs 957. 

D. Grove Moller, Mullens, W. Va., Hutchinson 
& Frail, Beckley, W. Va., for appellant. 


Grover C. Worrell, Mullens, W. Va., Bailey & 
Shannon, Pineville, W. Va., for appellee. 


DECLARATORY JUDGMENT 


(MARYLAND) 


@ Discretionary jurisdiction 
State actions pending 


In affirming the district court’s refusal of 
a declaratory judgment the court said: 
“This is but another one of the cases in 
which a liability insurance company has 
sought to drag into the federal court the 
trial of non-remdvable local litigation.” 
Mrs. Bauernfeind owned a truck which she 
rented to the city along with the services 
of a driver, Bivens. Both the city and Mrs. 
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Bauernfeind were insured under the policy. 
While the truck was being driven by him in 
the service of the city, it collided with a 
street car, resulting in the death of Schrie- 
fer, an employee of the city who was riding 
in the truck. His administratrix filed suit 
in the state court in Maryland against Mrs. 
Bauernfeind, Bivens, and the Transit Com- 
pany to recover damages on account of the 
death of Schriefer. At the request of Mrs. 
Bauernfeind, the insurer defended the ac- 
tion under the policy clause requiring de- 
fense of any suit “even though groundless.” 
The defense made in that suit by her in- 
surer for her was that Bivens was an employee 
of the city, and not of Mrs. Bauern- 
feind at the time of the accident. After 
the damage suit had been begun the insurer 
filed a declaratory judgment action asking 
for a declaration of its non-liability under 
the policy because of the policy exclusion of 
liability in the case of injuries to an em- 
ployee of an insured, The city was an in- 
sured, and Schriefer was an employee of the 
city. Relief was denied in the trial court, 
and the suit was dismissed without preju- 
dice. This was affirmed on appeal, the court 
holding that no controversy may develop, 
in the event that the insurer is successful 
in the damage suit; if it is unsuccessful, the 
insurer may then, if it wishes, apply for 
appropriate relief. The trial court properly 
exercised its discretion in denying jurisdic- 
tion—Indemnity Insurance Company of 
North America, appellant v. Schriefer, et al. 
United States Circuit Court of Appeals, 
Fourth Circuit. May 11, 1944. 20 CCH 
AUTOMOBILE Cases 886. 


Wendell D. Allen, Alexander Gordon III, 
Francis B. Burch, Armstrong, Machen, Allen & 
Eney, for appellant. 

Eben J. D. Cross, Helen Elizabeth Brown, Asst. 
City Solicitor, Philip S. Ball, Michael J. Man- 
ley, Charles H, Dorn, Simon E. Sobeloff, City 
Solicitor, for appellees. 


DEFECTIVE BRAKES 


(IOWA) 


@ Intersection collision 
Legal excuse 


The defendant drove through a stop sign 
and collided with the plaintiff's automobile. 
As an excuse for not stopping he claimed 
that without his knowledge his brakes had 
frozen and did not respond when he tried 
to stop for the stop sign. His testimony 
was that the brakes froze as a result of driv- 
ing through slush and muddy water the 
previous day, and this, because of the freez- 
ing weather, caused the brakes to freeze. On 
the day of the accident he had driven his 
car only 1% miles before he reached the 
place of the accident. In leaving the place 
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where he had kept his car the previous 
night the defendant had driven down sev- 
eral inclines but had no occasion to use 
his brakes. When he had used his brakes 
on the previous day they had functioned 
properly. After the collision the brakes 
were found to be frozen. The _ brake 
drums had been rehoned and new brake lin- 
ing installed less than four months be- 
fore the collision, The defendant requested 
the court to instruct the jury as to the 
claimed frozen condition of the brakes as 
a legal excuse. However, the court refused 
to do so. On appeal it was held that the 
defendant was entitled to have the jury in- 
structed on this issue. Legal excuse is de- 
fined by the court as: 

“1. Anything that would make it impossible to 
comply with the statute or ordinance. 

“2. Anything over which the driver has no 
control which places his car in a position con- 
trary to the provisions of the statute or ordi- 
nance, 

“*3. Where the driver of the car is confronted 
by an emergency not of his own making, and by 
reason thereof he fails to obey the statute. 

“4, Where a statute specifically provides an ex- 
cuse or exception."’ 

Where there is substantial evidence of 
legal excuse the question is for the jury. 
For failure to give the requested instruc- 
tion the case was reversed.—Amelsburg v. 
Lunning, appellant, Iowa Supreme Court. 
June 6, 1944. 20 CCH AutomosiLe CAsEs 
1031. 


Frank W. Senneff, Britt, Iowa, John A. Senneff, 
Mason City, Iowa, for appellant. 


Thompson & Weible, Forest City, Iowa, for ap- 
pellee. 


DEVIATION FROM COURSE OF 
EMPLOYMENT 
(GEORGIA) 


e Employer’s liability 
Personal deviation by 
employee 





The rear end of the automobile in which 
the plaintiff was either driving slowly in 
a line of traffic or standing still, was struck 
by a truck owned by the defendant and 
driven by Beasley, an employee. After 
making a delivery of laundry, as directed, 
Beasley had driven to a beer tavern (ap- 
proximately a 45 minute drive) and had 
drunk beer until intoxicated. Then he drove 
from the beer tavern to the place of the 
accident (a 40 or 45 minute drive), in order 
to return the truck to the laundry at the 
end of the day, as he was required to do. 
Plaintiff had judgment in the trial court. 
On appeal by the defendant it was con- 
tended that since Beasley had deviated from 
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the scope of his authority, the defendant was 
not liable. It was held that the question 
of whether Beasley was within the scope of 
his employment at the time of the accident 
was one for the jury. There was evidence 
from which the jury could find that, after 
the temporary deviation from the course of 
his employment the driver had resumed his 
master’s business at the time of the acci- 
dent. The judgment for plaintiff was 
affirmed.—Atlanta Laundries, Inc. v. Gold- 
berg. Georgia Court of Appeals. May 19, 
1944. 20 CCH Avutomosite Cases 899. 


Haas Lyons & Hurt, R. Emerson, Gardner, At- 
lanta, Ga., for plaintiff. 


James A. Branch, Thomas B. Branch, Atlanta, 
Ga., for defendant, 


DIRECT ACTION AGAINST INSURER 


(WISCONSIN) 


© Statute of limitations 
Insured not sued within 
limitation period 





The passengers in Gruchalski’s automobile 
were injured when it collided with an auto- 
mobile driven by Coaty. The passengers 
sued Coaty’s liability insurer, who, on mo- 
tion, impleaded the insurer of Gruchalski. 
This suit was begun within the two-year 
limitation period. However at the expira- 
tion of the period Coaty’s insurer moved 
to dismiss on the ground that plaintiffs had 
not sued Coaty within the two-year period, 
and since plaintiffs’ cause of action against 
Coaty had now expired, that, therefore, the 
insurer’s obligation being one of indemnity, 
plaintiffs’ causes of action against Coaty’s 
insurer were likewise barred: The trial 
court dismissed plaintiffs’ suit; on appeal 
this was held error. The statutes make an 
insurance company directly liable to injured 
persons “irrespective of whether such lia- 
bility be tm presentt or contingent and to 
become fixed or certain by final judgment 
against the insured.” It is not necessary 
that the injured person’s cause of action 
continue in existence until final judgment 
be entered. It suffices if on the date action 
is commenced against the insurer, the plain- 
tiffs cause of action against the insured 
exists. The trial court’s judgment was reversed. 
—Kujawa, et al., appellants v. American In- 
demnity Company, respondent, Continental 
Casualty Company, appellant. Wisconsin 
Supreme Court. April 14, 1944. 20 CCH 
AUTOMOBILE CAsEs 585. 


Arlo McKinnon, Milwaukee, Wis., for appel- 
lants. 

Bendinger, Hayes & Kluwin, Milwaukee, Wis., 
M. S. King, Wisconsin Rapids, Wis., for re- 
spondent. 
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FAILURE OF INSURED TO 
FORWARD SUMMONS 


(MASSACHUSETTS) 


e Estoppel or waiver 


Makovsky was sued by the plaintiff for 
injuries by reason of the negligent opera- 
tion of an automobile while she was riding 
as a guest of Makovsky. He was served 
with summons on April 24, which he gave 
to his attorney. Makovsky never turned the 
summons over to the defendant. Prior to 
April 26, the attorney for Makovsky had a 
talk with an adjuster for the insurance 
company, who told him that the company 
was not interested in the case, and all that 
they wanted was a statement from Makov- 
sky. This, the attorney prepared and sent 
to the company. Some time before Au- 
gust 4th he had a talk with someone at 
the defendant’s office. On August 4th he 
wrote the defendant advising of the pend- 
ency and nature of the action. The attorney 
in charge of the defendant’s claim office 
replied that there was no guest coverage 
under the policy and the company was not 
interested in the case. The plaintiff recov- 
ered a judgment against Makovsky, and 
now sues his insurer. It was held that there 
was no evidence of estoppel or waiver by 
the defendant company of the policy pro- 
vision requiring the insured to immediately 
forward the summons to the insurance com- 
pany. The failure to do so was a breach of 
the policy, regardless of prompt written 
notice of the accident having been received 
by the defendant. The decree dismissing 
plaintiff’s bill was affirmed.—Potter v. Great 
American Indemnity Company of New 
York, et al. Massachusetts Supreme Judi- 
cial Court. April 29, 1944. 20 CCH Aurto- 
MOBILE CASES 979. 


H. I. Berman, for plaintiff. 
S. P. Sears, for defendants. 


FAILURE TO FORWARD PROCESS 


(TENNESSEE) 


e Insurer’s liability on judgment 
Waiver by oral notice 
to agent 





Ingram was involved in an automobile col- 
lision in 1938 with the automobile of Sum- 
mers. Only slight damage was done to the 
two automobiles, and Summers stated to 
Ingram that he was not hurt. - The follow- 
ing day Ingram notified the agent of his 
insurance company, telling him that only 
minor property damage resulted, and that 
no one was injured. In 1941 the widow as 
administratrix of Summers’ estate filed suit 
against Ingram in North Carolina, claiming 
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that Summers died as a result of injuries 
sustained by him in the accident of 1938. 
Service of summons was had on the Commis- 
sioner of Highways of North Carolina as In- 
gram’s agent, and Ingram received a copy of 
the summons by registered mail on October 
18, 1941, having previously received notice 
of the suit from the Commissioner on Sep- 
tember 11, 1941. Ingram did not forward 
the summons to his insurer. He claims that 
he talked to McDonald, the insurer’s agent 
following receipt of the summons, telling 
him that “they were trying to bring suit 
against me”; and McDonald told him that 
“the Insurance Company would take care 
of it.” The insurance agent admitted that a 
conversation had taken place, but differed 
as to the date of it and denied that the matter 
of suit was mentioned. Thereafter a default 
judgment in the amount of $30,000 against 
Ingram was obtained in North Carolina. 
Thereupon Mrs. Summers, the administra- 
trix sued Ingram and his insurer on the 
judgment in Tennessee. The chancellor 
found that the provisions of the policy with 
respect to forwarding notices of suit and 
summons had been waived by the company 
agent telling Ingram that the insurance com- 
pany would take care of the matter. The 
insurer at no time notified Ingram that his 
failure to forward the suit papers in the 
North Carolina suit, to them was considered 
by them to be a breach of the conditions 
of the policy relieving it of liability. They 
took various affidavits from him, following 
the suit, from which Ingram might well 
have assumed were intended for use in de- 
fense of the North Carolina suit. Moreover, 
the insurer investigated the accident in 
North Carolina, taking a statement from the 
plaintiff, Mrs. Summers. All of these facts 
led Ingram to believe that the company was 
still looking after the case. The judgment 
for plaintiff was afirmed.—Summers, Admx. 
v. Ingram, et al. Tennessee Court of Ap- 
peals, Eastern Section. May 27, 1944. 
20 CCH AvtomosiLe CAsEs 928. 


Powers & Thornburg, Knoxville, Tenn., for ap- 
pellant, Utilities Insurance Company. 


Ruel R. Webb, Etowah, Tenn., Charles C. 
Guinn, Benton, Tenn., for appellee Summers. 
John C. Prince, Benton, Tenn., for appellant In- 
gram. ' 


HEARSAY—POLICE OFFICER’S REPORT 


(TEXAS) 


e Necessity of specific 
objection 


The boy had been riding his bicycle on the 
highway. One of the tires became punc- 
tured. It was night, and as the boy was 
pushing his bicycle home he was struck and 
killed by the defendant’s truck travelling 
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in the same direction. A few minutes after 
the accident a State Highway Patrolman 
investigated the accident and made notes 
of his investigation. Thereafter, in accord- 
ance with the state statute, he made a re- 
port to the Department of Public Safety, 
on a form provided by the department. The 
trial court allowed in evidence the patrol- 
man’s report, over the plaintiff’s objection 
that it was privileged and was hearsay. 
The patrolman had testified that the wind- 
shield of the defendant’s truck was “mud- 
died up”, and that he had put that in his 
report. In fact, he did not so state in his 
report, but said that the truck driver was 
blinded by the lights of a bus and other cars 
and so did not see the boy. A judgment 
for the defendant was reversed by the Court 
of Civil Appeals, and reinstated and affirmed 
by the Supreme Court. It was held that 
the statement, as such was hearsay and 
inadmissible, except as to such portions of 
it as would impeach the patrolman’s testi- 
mony. The plaintiff’s objection, however, 
did not specify what portion of the state- 
ment was objected to; it was directed to the 
statement as a whole. Since, in part at least, 
as impeaching evidence a portion of the 
statement was admissible, and the wholly 
objectionable part was not singled out by 
specific objection, the plaintiff's general ob- 
jection to it was properly overruled. The 
judgment of the trial court was affirmed.— 
Brown & Root, Inc., et al. v. Haddad. 
Texas Supreme Court. May 10, 1944. 20 
CCH AvutomosiLe CAsEs 754. 

Kemp, Lewright, Dyer, Wilson & Sorrell, W. M. 


Lewright, Driscoll Bldg., Corpus Christi, Tex., 
for petitioners. 


Phillips, Williamson, Prewitt & Horton, I, How- 
ard Anderson, Corpus Christi, Tex., for re 
spondent. 


IDENTITY OF DRIVER 


(NEW YORK) 


e Right of defendant in wrongful death 
action to testify 


On April 22, 1942, about 7:45 P. M. the 
defendant and the plaintiff’s intestate were 
travelling in an automobile owned by the 
defendant on Lake Road, Ontario, New 
York. The car left the highway and col- 
lided with a tree. As a result of the collision, 
the plaintiff’s intestate sustained a broken 
neck from which he died almost instantly. 
The plaintiff has recovered a judgment 
against the defendant for damages and costs 
in the amount of $9,538.00. From that judg- 
ment the defendant has appealed. The 
crucial question litigated on the trial was as 
to who was driving the automobile at the 
time of the accident. The plaintiff and her 
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daughter testified that the defendant told 
them that he was driving the car at the 
time of the accident. The defendant testi- 
fied that he was not driving it at the time 
of the accident. The Court refused to per- 
mit the defendant to testify as to who was 
driving the automobile at the time of the 
accident. On appeal this was held to be 
erroneous. Under the Civil Practice Act, as 
amended in 1940, the defendant could testify 
as to the “facts” of the accident. “The 
word ‘facts’ as used [in the statute] denotes 
an act, a thing done. The driving of the car 
was an act, a thing done, and if the de- 
cedent was driving, as claimed by the de- 
fendant, that would be an act, a thing done 
by him, to which the defendant was compe- 
tent to testify.” 

“The plaintiff’s recovery rests almost ex- 
clusively upon admissions claimed to have 
been made to the plaintiff and her daughter 
when the defendant called to condole with 
them in their bereavement. According to 
their testimony, defendant stated that he 
himself was driving the car; that the de- 
ceased was seated next to him; that the road 
was crowned and stoned; that he was going 
faster than he should have been; that he lost 
control causing the car to swerve back and 
forth and turn over; that he hung onto the 
wheel; that the intestate hit his head on the 
ceiling of the car and that there was a blood 
spot on the right side up over his head; that 
the intestate had not been drinking; that he, 
defendant, got out of the left side of the 
car after the accident. These admissions in- 
volved every item essential to fasten liability 
upon the defendant. The learned Court per- 
mitted the defendant to deny that he had 
made such sweeping admissions “but he would 
not allow him to give his version of the con- 
versation. This was error. The defendant 
was entitled to tell what he said to the plain- 
tiff and her daughter. In a case so close 
as this the Court should have permitted 
the defendant to testify to the facts which 
transpired at the time of the accident and 
for a reasonable period prior thereto; to 
any material fact which tended to shed 
light on the happening of the accident and 
which fact did not involve the detailing of 
a conversation with the deceased. The judg- 
ment for the plaintiff was reversed and a 
new trial ordered.—Rost, Admx. v. Kes- 
sler. New York Supreme Court, Appellate 
Division, Fourth Department. May 10, 1944. 
20 CCH AutomosiLe CAsEs 999, 

John J. McInerney, Rochester, N. Y., Harley 
N. Crosby, Falconer, N. Y., for plaintiff, re- 
spondent. 


Winchell, Macken & Goldwater, Robert C, Win- 
chell, Rochester, N. Y., for defendant, appellant. 
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IDENTITY OF VEHICLE 


(TENNESSEE) 


e Burden of proof 
Inference upon an inference 
Presumption of ownership and 
agency 


While the plaintiff was walking across the 
avenue on a green light, the driver of an 
automobile on the intersecting street drove 
through a red light and struck and injured 
the plaintiff, but did not stop at the scene 
of the accident. One of the witnesses testi- 
fied that the automobile bore the license 
number 3-26616, but he was unable to state 
whether it was a Tennessee license. Plain- 
tiff then introduced in evidence a certified 
copy of an automobile license certificate 
issued to the defendant Mrs. Hugh B. 
McMurray, 3405 Brooks Rd., Knoxville, 
Knox County, issued March 8, 1943 for an 
Oldsmobile automobile. with license num- 
ber 3-26616. This was all the evidence intro- 
duced by plaintiff tending to identify the 
automobile or connect the defendant with its 
operation and, upon this evidence, plaintiff 
rested his case. The defendant’s motion for 
a peremptory finding was overruled, and 
defendant declining to introduce proof, the 
jury found for plaintiff, and the defendant 
appealed. On appeal the defendant insisted 
that the jury’s verdict resulted from allow- 
ing the jury to infer without proof that the 
license of the offending automobile was a 
Tennessee license and then to infer that the 
offending automobile was owned by the de- 
fendant, and operated at the time of the 
accident by defendant’s agent within the 
scope of authority. Therefore the rule that 
an ultimate fact may not be found by basing 
an inference upon an inference was violated. 
It was held, however, that no violation of 
this rule was involved. There was circum- 
stantial evidence that the offending auto- 
mobile bore a Tennessee license, in the fact 
that the automobile was being operated in 
Tennessee at the time of the accident, and 
it is more probable that it would be an 
automobile of a Tennessee registrant, than 
that it would be a foreign one. Furthermore 
the court could take judicial notice of the 
fact that there is a practice in Tennessee 
of separating the first digit by a hyphen to 
indicate the county in which the automobile 
is registered, and that the figure 3 indicates 
registration in Knox County. Thus a jury 
could find that the offending car bore a 
Tennessee license. If it was a Tennessee 
license, it was the defendant’s license. Once 
this is found, the Tennessee statutes make 
proof of registration in the defendant’s 
name, prima facie evidence of ownership by 
the defendant and that at the time of the 
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accident it was being operated by the de- 
fendant’s agent within the scope of his 
authority. This is not to base an inference 
on an inference, but rather to prove one 
fact (that the defendant’s vehicle was in- 
volved) by circumstantial evidence and 
from the fact thus proved apply the statu- 
tory presumption of ownership and agency 
in operation. The judgment for plaintiff was 
affrmed.—McMurray, plaintiff in error v. 
Hall. Tennessee Court of Appeals, Eastern 
Section. May 27, 1944. 20 CCH AUTOMOBILE 
CASEs 977. 


Thurman Ailor, Knoxville, Tenn., for plaintiff 
in error. 

Wiliiam C, Wilson, Knoxville, Tenn., for de- 
fendant in error. 


JOINT VENTURE 


(CALIFORNIA) 


e Imputing driver’s negligence 
Instructions 
Mental incapacity 


Salvadore, 25 years old, was an imbecile, but 
helped his father considerably in the father’s 
produce business, selling vegetables from 
door to door. The son was injured when 
the vegetable truck, driven by the father, 
collided with a street car. The street car 
company defended his action for damages 
on the ground that the son and father were 
joint venturers engaged in a common enter- 
prise so that the negligence of the father 
in operating the truck (of which there was 
substantial evidence) could be imputed to 
the son so as to bar recovery by him. At 
5:30 in the morning when the accident oc- 
curred, the father and son were on their way 
to the market. The father paid the son no 
salary, although once in a while, when he 
could spare the money, he gave him a few 
dollars. Regarding the earnings from the 
truck, the father was asked on cross- 
examination: ‘Whatever you earned to- 
gether went into the family pool, didn’t it?” 
Answering “yes”, the witness added: “Well, 
the boy is work more voluntary.” The trial 
court instructed the jury on imputed negli- 
gence. A verdict and judgment for the 
defendant resulted. On appeal it was held 


that the instruction as to imputed negligence . 


was unsupported by the evidence. “In the 
present case there is no evidence relating 
to the relations of Campagna and his son 
except the testimony of the father as to the 
manner in which he operated his produce 
peddling business and there is nothing to 
show that the boy had any interest in the 
business. In the words of the father, the 
appellant’s services were ‘voluntary’ and al- 
though the boy was supported by the 
father’s earnings on the truck, there is noth- 
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ing to show that at the time of the accident 
the young man controlled or had the right 
to control the truck Campagna was driving. 
He had nothing to say as to where the 
vegetables were to be purchased, or the 
amounts to be paid for them; what the route 
should be, what prices were to be charged 
customers, or how the business should be 
carried on. Nor did he have the right to 
share in the profits of the peddling business. 
According to the undisputed evidence, he 
merely accompanied his father on the truck 
and did his bidding. Under these circum- 
stances, the boy’s connection with the en- 
terprise was that of an employee working 
for his living expenses, and it was prejudi- 
cial error for the trial court to instruct the 
jury concerning the principles relating to 
the doctrine of imputed negligence. The 
instruction upon the subject of contributory 
negligence was also unsupported by evi- 
dence and should not have been given.” The 
judgment for defendant was reversed.— 
Campagna, etc., appellant v. Market Street 
Railway Company et al. California Supreme 
Court. May 25, 1944. 20 CCH AutTomosILE 
Cases 980. 


Fitzgerald Ames, 690 Market St., San Fran- 
cisco, Cal., for appellant. 

Carl Appell, Ivores R. Daines, 58 Sutter St., 
Linforth & Cannon, 690 Market St., San Fran- 
cisco, Cal., for respondent. 


MANUFACTURER'S LIABILITY TO 
THIRD PARTY VENDEE 


(KANSAS) 


@ Failure to inspect axle 
Turnover of truck-trailer 


Heyne purchased from Standard Steel 
Works a semi-trailer, the chassis of which 
was designed, manufactured, and assembled 
by the defendants. While hauling gasoline 
the truck and trailer was wrecked and the 
driver injured by the breaking of an alleg- 
edly defective axle on the trailer; as a result 
of which the vehicle overturned in a ditch 
at the side of the highway. Plaintiffs 
claimed that the defendant manufacturer 
was negligent in failing to make a reason- 
able inspection of the axle, which would 
have disclosed the defect. Under the rule 
in MacPherson v. Buick Motor Co., 217 N. Y. 
382, the defendant manufacturer was held 
liable to Heyne and his driver, although not 
in privity of contract with them. It is cus- 
tomary in the automobile industry to in- 
spect all metal forgings for defects. One 
method is to suspend the forging and strike 
it with a hammer. A defect can be discerned 
from the sound given forth. Another method 
is known as the “magna-flux” test. Mag- 
netized particles of metal, called “flux,” are 
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run or sprayed on the surface of the forging. 

Defects can be discerned by the positions 
assumed by the magnetized particles of 
metal. Still another method is to paint the 
surface. When the paint dries, surface de- 

fects in the metal will be discernible. The 
only test of the axle made by the Spencers 
was to paint it. However, the paint was 
applied after the spring seat had been welded 
on to the axle. It was not applied at the 
site of the defect. Defects in metal forgings 
are seldom discernible with the naked eye. 
At the time the chassis was assembled and 
constructed by the Spencers, they knew that 
a fuel tank would be mounted thereon, that 
the trailer would be used for the transporta- 
tion of gasoline, and that if the axle was 
defective, the trailer would be dangerous to 
the life and limb of the driver thereof. The 
defect could have been discovered by the 
Spencers by a reasonable inspection and they 
were negligent in failing to make a reason- 
able inspection of the axle. Spencer, et al. 

d.b.a. Spencer Trailer Company, appellants v. 

Madsen. United States Circuit Court of 
Appeals, Tenth Circuit. May 15, 1944. 20 
CCH AvutTomosite CAsEs 941. 

J. B. McCay, A. R. Lamb, E. E. Lamb, for 
appellants. 

Wayne Coulson, Paul R. Kitch, John Hudson, 
Dean Frazier, Howard T. Fleeson, Homer V. 
Gooing, for appellees. 


NEW TRIAL 


(TEXAS) 


®@ Misconduct of jury 
Discussion of improper matters 


The plaintiff injured in the collision of a 
bus and a truck recovered a verdict for 
$12,500. Afterward the court heard testi- 
mony of nine of the jurors, that in their 
deliberations the jury discussed, the facts 
that plaintiff would have to pay part of 
the award as attorneys’ fees; that the de- 
fendant was covered by insurance; that the 
Federal Government would take part of any 
recovery as income taxes; and that certain 
medical expenses excluded from the jury’s 
consideration by the court’s charge would 
have to be paid. Thereupon the court or- 
dered a remittitur of $7,500, overruled the 
defendant’s motion for a new trial, and 
entered judgment for $5,000, this last on 
the theory that the jury had already agreed 
on a verdict of $5,000 before any prejudicial 
error intervened. It was held on appeal 
that the record failed to show that all 
twelve jurors had agreed on $5,000. It 
merely showed that in the course of their 
discussions as to the amount of the verdict, 
the sum of $5,000 was the lowest amount 
mentioned. The judgment for plaintiff was 
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reversed and remanded.—Union Bus Lines, 
et al., appellants v. Moulder. Texas Court 
of Civil Appeals, San Antonio. April 19, 
1944. 20 CCH AvutTomosiLe Cases 926. 
Eskridge, Groce & Chiles, T. P. Hull, Johnson 
& Rogers, Nat L. Hardy, San Antonio, Tex., 
Harry Schultz, R. E, Schneider, George West, 
Tex., Sid L. Hardin, Edinburg, Tex., for ap- 
pellants. 

Pichinson & Alsup, John Pichinson, Phillips & 
Anderson, H. L. Ratliff, Corpus Christi, Tex., 
for appellee. 


MUNICIPALITY'S LIABILITY— 
FIRE TRUCK 


(PENNSYLVANIA) 


@ Intersection collision 
Negative testimony as to bell and 
siren 





“One witness who hears the ringing of a 
bell is worth more than the testimony of a 
dozen witnesses who did not hear it, unless 
in some manner their attention had been es- 
pecially called to it. The witness who heard 
the bell either tells the truth, or he tells a 
deliberate and wilful falsehood, while the 
witness who did not hear the bell may be, 
and is probably truthful.” Operating a 
motorcycle at a street intersection in Pitts- 
burgh, the plaintiff was injured when he 
collided with a fire truck responding to an 
alarm. The Pennsylvania statutes make the 
city liable for damage caused by the negli- 
gence of fire department employees operat- 
ing fire department equipment on a highway 
in the course of employment. However 
they exempt fire department vehicles, when 
traveling in response to an alarm, pro- 
vided the vehicle is not operated with “a 
reckless disregard of the safety of others.” 
The plaintiff had a verdict against the city, 
but the trial court entered judgment for’ 
the defendant n. 0. v. Plaintiff and his wit- 
ness testified that he did not hear a warn- 
ing siren or bell until the fire truck reached 
the intersection. However the driver of 
the fire truck, as well as disinterested wit- 
nesses, all testified that the bell and siren were 
sounded, and could be easily heard, before 
the truck reached the intersection. It was 
held that the negative testimony of the 
plaintiff and his witness would have been 
sufficient to go to the jury if the defendant 
had produced no evidence to the contrary, 
but since there was positive testimony that 
the bell and siren had been sounded in time, 
the negative testimony was insufficient to 
sustain a charge of negligence.—Williams 
v. City of Pittsburgh, Pennsylvania Supreme 
Court, Western District. May 22, 1944. 
20 CCH AvutTomosiLe Cases 993. 
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J. Thomas Hoffman, 620 Berger Bldg., N. J. 
Lippard, 421 Frick Bldg., Pittsburgh, Pa., for 
appellant. 

Anne X. Alpern, Thomas E, Barton, 313 City- 
County Bidg., Pittsburgh, Pa., for appellee. 


NEW TRIAL 


(WASHINGTON) 


e “Substantial justice not done” 
Court’s inherent discretionary power 


May a trial judge set aside the verdict of a 
jury, and grant a new trial on the ground 
that “substantial justice has not been done’? 
When the plaintiff was crossing a city street 
intersection, a car driven by the defendants’ 
son injured him. In his suit, the jury re- 
turned a verdict for the defendants. The 
trial court granted the plaintiff’s motion for 
a new trial, on the ground that “substantial 
justice has not been done in this case, and 
that the evidence as submitted does not 
justify the verdict...” The Washington 
statutes set out certain statutory grounds 
for the granting of a new trial. The ap- 
pellant contended that these grounds were 
exclusive. It was held that the legislature 
in enumerating the grounds for a new trial 
did not intend to restrict the historically 
inherent power of a trial judge to grant a 
new trial on the ground that substantial 
justice had not been done. The court said: 
“The right of a trial judge to set aside a 
verdict if he believes that substantial jus- 
tice has not been done is probably as old as 
the jury system itself. We need not attempt 
to determine that; for, it is sufficient for 
our present purpose to point out that the 
right to trial by jury and the right of the 
trial judge to set a jury verdict aside and 
grant a new trial on the ground that sub- 
stantial justice has not been done, have 
existed side by side for centuries in the 
English courts, and in our state courts since 
their creation, and, in fact, in all other sys- 
tems of judicature founded upon the Eng- 
lish common law. The possession of that 
power makes the office of a trial judge one 
of peculiar responsibility, dignity, and im- 
portance in our system of the administra- 
tion of justice, for, the appellate courts have 
no such power. They c4n set aside a jury 
verdict and grant a new trial only by point- 
ing out some specific legal error, such as 
a faulty instruction, an erroneous ruling 
with respect to the admission or exclusion 
of evidence, misconduct of counsel, etc. It 
follows, if the trial judge fails to exercise 
the power in a proper case, that an unjust 
verdict may result in a judgment that can- 
not be set aside or in any way disturbed.” 
The order granting a new trial was affirmed. 
—Bond v. Ovens, et al., appellants. Wash- 
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ington Supreme Court, Department Two. 
March 31, 1944. 20 CCH AutomosiLe Cases 
616. 


Cameron Sherwood, for appellants. 
E. L. Casey, for respondent. 


PRESUMPTION OF OWNERSHIP 


(PENNSYLVANIA) 


eT wo names on truck 
Presumption of agency not rebutted 


The plaintiffs while riding in an automobile 
driven by one of them, were injured in a 
collision with a tractor. The tractor was 
owned by Welty, and under lease to the 
defendant Wilky Carrier Corp. at the time 
of the accident. The driver Gramlich “came 
with the equipment.” On the side of the 
door of the tractor appeared the name 
“Wilky Carrier Corp.,” and above, on the 
panel of the door appeared the name “Earl 
L. Welty.” The plaintiffs relied on the 
presumption arising from the defendant's 
name “Wilky Carrier Corp.” appearing on 
the door, that the driver was the agent of, 
and on the business of the defendant at the 
time of the accident; and that this presump- 
tion had not been overcome by the defend- 
ant’s evidence. The defendant contended 
that, in this case, no presumption arose be- 
cause Welty’s name also appeared on the 
tractor. Furthermore, Gramlich was not 
its driver at the time of the accident, but 
was under the control of Welty. It was 
held that the presumption of agency arose 
as to the defendant in spite of two names 
being on the truck. “The evidence as to 
the agency issue in this case is scanty. Al- 
though Welty was in Philadelphia at the 
time he was not called as a witness. More- 
over, no contract between Welty and the 
Wilky Carrier Corp. was produced. The 
defendant relies heavily on the testimony 
of his one witness on this point, Mr. Helzer, 
who as secretary-treasurer of the defendant 
corporation, was very much interested in 
the case. I am of the opinion defendant 
corporation has failed to meet the burden 
of the presumption. The contention that 
the vehicle was not being used in perform- 
ance of defendant’s business because it was 
unloaded whereas payment was based on 
the loaded mile is tenuous: the rate must 
have been calculated with an eye to the 
unloaded return trip, and the loaded mile 
was merely a convenient method of meas- 
ure. The fact that the driver was paid by 
the defendant, while not conclusive, is an- 
other factor counting against it. It must 
be noted, too, that defendant itself was a 
carrier, and the evidence does not show 
that Welty was used as an independent con- 
tractor to do carrying for it, but on the 
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contrary, suggests that the equipment was 
leased by Wilky to do its own carrying. 
Finally, the evidence is slight, if existent 
at all, on the matter of control over the 
driver, a vital issue. Holzer testified that 
it was not a matter of changing a driver 
from one truck to another, but he did not 
put this on the ground that Wilky could not 
shift drivers, but on the ground that such a 
change was inadvisable because each driver 
knew his own truck. The defendant has 
failed to show that Wilky could not or did 
not exercise control of the “manner and 
means” by which the driver was to per- 
form his duties. Accordingly, on the slim 
evidence presented by the defendant, it can- 
not be said it has met the burden of the 
presumption ‘that the driver was his serv- 
ant’.”—Young, etc., et al. v. Wilky Carrier 
Corp. United States District Court, Eastern 
District of Pennsylvania. April 21, 1944. 
20 CCH Automosie Cases 1026. 

Langdon W. Harris, Jr., Philadelphia, Pa., for 
plaintiffs. 


John J. McDevitt, Jr., Philadelphia, Pa., for 
defendant. 


PUBLIC POLICY 


(LOUISIANA) 


e@ Recovery by husband against wife’s 
insurer 
Community property 





“Is it contrary to public policy to permit a 
husband to recover from his wife’s insurer 
for damages sustained by him when his wife 
backed an automobile into him?” Substan- 
tially that question was certified by the 
Court of Appeals to the Supreme Court. 
The husband sued the insurer. The latter 
denied liability on the ground of public pol- 
icy that, since the husband and wife were 
living together in community at the time of 
the accident, if a recovery were made the 
community property would be enriched by 
the tort of the wife, she would share in 
that enrichment or profit, and so would be 
allowed to profit by her own wrongdoing. 
However the court held that no profit or 
enrichment to the community was involved 
because in this case the damages assessed 
were reimbursement only for losses and 
expenses incurred by the community. There- 
fore the court answered the certified ques- 
tion, as follows: “In view of the facts, 
conditions, and circumstances disclosed by the 
record in this case, the mere fact that plain- 
tiff and his wife were living together in 
community at the time the accident oc- 
curred does not debar the plaintiff from 
recovering damages from the insurance 
company for the injuries he received.”— 
McHenry v. American Employers Insurance 
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Company. Louisiana Supreme Court. May 
22, 1944. 20 CCH AutomosiLe Cases 964. 


Theus, Grisham, Davis & Leigh, Monroe, La., 
for appellant. 

McHenry, Lamkin & Fitche, Monroe, La., for 
appellee. 


REPAIRER’S NEGLIGENCE 


(NEW YORK) 


e@ Failure of gear-shift 
Infant pedestrian injured 


Within a few hours after an automobile had 
been taken from a repair station operated 
by the defendant, it ran upon a sidewalk 
and grievously injured the infant plaintiff. 
The evidence showed that there was a fail- 
ure of the foot-brake as the car was de- 
scending a sharply graded street in the City 
of New York. There was further evidence 
that when the foot-brake failed, the operator 
of the car attempted to shift gears into a 
lower speed, but the gear stuck and could 
not be shifted. The contract of repairs 
required the defendant to repair the trans- 
mission, which was a part of the car con- 
nected with the mechanism used in shifting 
gears. There was evidence that this me- 
chanism worked improperly after leaving 
the repair station. It was held that the jury 
were warranted in finding that the condition 
of the gear-shift was the result of negli- 
gence, and was the proximate cause of the 
accident. Oliver, et al. v. Bereano, et al., 
Socony Vacuum Oil Company, Incorpo- 
rated, appellant. New York Supreme Court, 
Appellate Division, First Department. May 
12, 1944. 20 CCH AvutomosiLte Cases 872. 


Archie O, Dawson, John J. Manning, for ap- 
pellant. 

Edmond B. Butler, Verne R, Foley, John W. 
Simpson II, Raymond D. O'Connell, for re- 
spondents. 


SCHOOL BOARD'S LIABILITY 


(WEST VIRGINIA) 


@ School board’s immunity 
Insurance against driver’s negligence 


This action was brought on behalf of an 
infant who sustained personal injuries re- 
sulting from the negligent operation of a 
school bus owned and controlled by the 
county Board of Education. The legisla- 
ture had provided that Boards of Education 
could at public expense insure against the 
negligence of the drivers of school busses 
etc., and the defendant board had insured 
all of its busses. The bus injuring the plain- 
tiff was insured but the defendant failed 
to notify the insurer of the accident, but 
by mistake notified the insurer of another 
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bus. The defendant Board appealed from 
the overruling of its demurrer. The plaintiff 
contended on appeal that the legislature, by 
the act of providing insurance, had abolished 
the immunity of the School Board from 
suit; also that by the defendant’s failure to 
notify the insurer, the defendant was 
estopped to assert non-liability. It was held 
that the legislature had not intended to 
abolish the immunity of an arm of the state 
government, but by its act had merely given 
permission to Boards to provide insurance 
against the negligence of bus drivers, only. 
Furthermore, as to the ground of estoppel, 
the defendant cannot, while performing 
governmental functions, by its negligent 
failure to act, remove itself from the cate- 
gory of government instrumentalities, with 
the consequent immunity from _ liability. 
The order overruling the defendant’s de- 
murrer was reversed and remanded.—Utz, 
etc. v. The Board of Education of County 
of Brooke, et al. West Virginia Supreme 
Court of Appeals. May 23, 1944. 20 CCH 
AUTOMOBILE CAsEs 974. 


James R. Wilkin, Handlan, Garden, Matthews 
& Hess, Wheeling, W. Va., for plaintiff. 


C. K. Jacob, W. S. Wilkin, Ira J. Partlow, Act- 
ing Atty. General, Charleston, W. Va., for de- 
fendants. 


“USE WITH TRAILER” EXCLUSION 


(MISSOURI) 


@ Declaratory judgment 
Policy construed 


“It may readily be conceded that where an 
insurance policy is reasonably susceptible of 
two constructions, that construction should 
ordinarily be adopted which is more favorable to 
the insured. . . . It does not follow, however, 
that the terms of an insurance policy may be 
distorted from their natural meaning, or that 
the agreed liability of the insurer should be 
enlarged into one which only a new contract 
could have imposed, nor, indeed, that a court 
should indulge in scholastic subtleties to extend 
the rights of the insured."’ 





Mr. Carney owned 1% ton Dodge trucks, 
insured under a policy which excluded cov- 
erage while the trucks were being used for 
the towing of any trailers not covered by 
like insurance. He obtgined a contract to 
haul a load of lumber, and had the dump 
body taken from one of the trucks, and had 
a trailer attached to the chassis of the 
Dodge truck by means of a home-made fifth 
wheel applied to the frame of the truck. 
In using the truck with the trailer, two 
persons riding in another automobile with 
which it collided were killed. The insurer 
filed a declaratory judgment action, asking 
for a determination of its liability under the 
policy. The defendant contended that other 
policy provisions, e. g., one, providing for 
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exclusion of coverage where the automobile 
was used by “another,” with a trailer; an- 
other permitting the use of a trailer with “a 
private passenger automobile” and the aie 
visions of the policy applicable in case of 
coverage of a truck to be with a trailer, were 
in conflict with the main exclusion clause, 
which was therefore ambiguous, and ac- 
cordingly should be construed to provide 
coverage. The court rejected these con- 
tentions and held to be clear and unambig- 
uous, the clause excluding coverage while 
the truck was being used for the towing of 
a trailer not covered by like insurance.— 
American Indemnity Company v. Carney 
et al. United States District Court, East- 
ern District of Missouri, Eastern Division. 
March 1, 1944. 20 CCH AutomosiLe CAsEs 
904. 


Wilbur C. Schwartz, 722 Chestnut St., 
Inman, Arcade Bldg., St. Louis, Mo., 
tiff. 


L, H, Breuer, Rolla, Mo., 


Cc. © 
for plain- 


for defendants. 


VALIDITY OF RELEASE 


(MISSOURI) 


@ Release of unknown injuries 
Absence of fraud 


Nine days after the collision in which she 
was injured the plaintiff executed and deliv- 
ered to the defendant a release for $175 for 
all injuries: 

‘‘not only now known injuries, losses and dam- 
ages, but any future injuries, losses and damages 
not now known or anticipated but which may 
later develop or be discovered, including all the 
effects and consequences thereof.’’ 


Thereafter she sued for $25,000, for addi- 
tional serious injuries which she discovered 
after execution of the release. The defend- 
ant pleaded the release, to which the plaintiff 
replied, and a demurrer to her reply was 
sustained below and affirmed on appeal. 
The court said: “In the instant case there 
is no charge of fraud or unfair dealing. The 
time which elapsed between the accident 
and settlement would ordinarily be deemed 
sufficient to enable the injured person to 
determine the extent of her injuries with 
some degree of certainty. Appellant was 
not induced to settle by the assurance of a 
physician, by the efforts of a trained claim 
agent or even by the representations of the 
respondents. The appellant had a better 
opportunity to know her condition than did 
the respondents.” The judgment was af- 
firmed.—Vondera, appellant v. Chapman, 


et al. Missouri Supreme Court, Division 
Number One. June 5, 1944. 20 CCH 
AUTOMOBILE CAsEs 1024. 
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Fire and Casualty 


IN THE CURRENT PARADE OF (oF-W ATM 


BINDER SUPERSEDED BY 
POLICY: 


Duty of insured to examine policy 
(N. C.) 
BUILDER’S RISK INSURANCE: 
Pleading—*‘A short and plain state- 
ment of the claim’’ (Wash.) 
FAILURE TO PROCURE INSUR- 
ANCE: 


page 427 


page 427 


Agent's liability (N. C.) page 428 
FRAUD IN PROOF OF LOSS: 

Items improperly included (Vt.) page 428 
INSURABLE INTEREST: 

Estoppel of insured to deny (Pa.) page 429 
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BINDER SUPERSEDED BY POLICY 


(NORTH CAROLINA) 


e Duty of insured to examine policy 
Policy narrower than binder 


The plaintiff, through its manager, applied 
to the defendant insurer’s agent, for a policy 
as follows: 

“Please put a binder effective immediately cov- 
ering robbery insurance for State Distributing 
Company, for $1000 on the outside, and $1300 
on the inside.’’ 


A day or two thereafter, by telephone, the 
plaintiff applied to the agent for a policy of 
burglary insurance in addition to the policy 
of robbery insurance. The agent bound the 
plaintiff for burglary and robbery insurance, 
and so advised the plaintiff by letter saying 
that a policy would be issued “however, 
in the meantime, you may be sure you are 
covered as requested.” Two months later 
a policy was issued covering robbery only, 
and not burglary. The policy was received 
and retained by the plaintiff for five months, 
when his place of business was burglarized. 
The insurer denied liability. The plaintiff 
claimed that it was covered for burglary 
by virtue of the binder. It was held that 
the binder was superseded by the policy, 
and since the policy covered robbery only, 
and as so limited, was accepted and retained 
by the insured for five months, there was no 
liability on the insurer for the burglary loss. 
—State Distributing Corporation v. Travel- 
ers Indemnity Company, appellant. North 
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NOTICE OF CANCELLATION: 
Presumption of receipt of mailed 
notice not rebutted (La.) 


REAL PARTY IN INTEREST: 
Grain destroyed by fire—Bailors as 


page 429 


necessary parties (Pa.) page 429 
RES JUDICATA: 
Ownership—Failure to claim in 


prior suit (Ark.) page 430 


ROBBERY POLICY: 
Robbery “inside premises” ( Mich.) 
page 430 


LF 


Carolina Supreme Court. June 2, 1944. 5 
CCH Fire ann CasuAtty CAsEs 221. 

Bailey, Holding, Lassiter & Wyatt, for plaintiff, 
appellee. 

Joyner & Yarborough, for defendant, appellant. 


BUILDER’S RISK INSURANCE 


(WASHINGTON) 
e “Short and plain statement of claim” 
“All material destined for” 


Rule 8 of the Federal Rules of Civil Pro- 
cedure requires that a pleading contain: “a 
short and plain statement of the claim show- 
ing that the pleader is entitled to relief”. 
The plaintiffs’ complaint pleaded that they 
were building a halibut boat at Brown’s 
Point, Tacoma, Washington; that various 
material “which belonged to and was des- 
tined for the halibut boat” was stored in 
a locker at Seattle, Washington; that they 
insured against fire, the boat and the ma- 
terial (a copy of the policy of insurance was 
attached to the complaint); and that during 
the term of the policy the material in the 
locker was destroyed by fire. The policy 
provided coverage for “hull, tackle, apparel 
etc. . . . and all material belonging and 
destined for—halibut boat hull No. 20 build- 
ing at Brown’s Point, Tacoma, Washing- 
ton .. .” (italics added). As against the 
insurer’s claim that only equipment and ma- 
terial stored at Tacoma was covered by the 
policy, it was held on appeal that the com- 
plaint was sufficient to state a claim upon 
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which relief can be granted. The phrase 
descriptive of the property covered, namely, 
“all material belonging and destined for” 
the boat, may, for the purpose of pleading 
(without deciding the question of the extent 
of coverage afforded by the policy) be con- 
sidered to include the material stored in 
the locker at Seattle, as well as material 
stored at Tacoma where the boat was being 
built. The trial court’s judgment dismissing 
the complaint was reversed.—Hanney et al., 
appellants v. The Franklin Fire Insurance 
Co. of Philadelphia. United States Circuit 
Court of Appeals, Ninth Circuit. May 24, 
1944. 5 CCH Fire ano Casuatty Cases 192. 


Cc. E. H. Maloy, Seattle, Wash., for appellants. 


Lane Summers, Matthew Stafford, Hayden, Mer- 
ritt, Summers & Bucey, Seattle, Wash., for ap- 
pellee. 


FAILURE TO PROCURE INSURANCE 


(NORTH CAROLINA) 
e Liability of agent 


The moving picture theatre at Rockingham, 
North Carolina, owned and operated by the 
plaintiff, was destroyed by fire. Although 
by contract the defendants, dealers in 
theatre supplies and equipment from whom 
the plaintiff had purchased the equipment 
which he installed in his theatre, had agreed 
to keep the plaintiff’s interest in the theatre 
insured, they failed to do so for the period 
during which the fire occurred. Plaintiff 
sued the defendants, as agents, for the 
amount of his damage, basing his suit on 
the duty of an agent to procure for an ap- 
plicant the insurance which he has under- 
taken to obtain. The judgment for the 
plaintiff was affirmed on appeal, the court 
holding that where an agent or broker un- 
dertakes to procure insurance for another, 
affording protection against a designated 
risk, the law imposes upon him the duty, 
in the exercise of reasonable care, to per- 
form the obligation he has assumed, and 
within the amount of the proposed insur- 
ance, he may be held liable for a loss prop- 
erly attributable to his negligent default. 
—Meiselman v. Wicker et al. North Caro- 
lina Supreme Court. June 2, 1944. 5 CCH 
FrrE AND CASUALTY CASEs 220, 

W. Louis Ellis, Jr., James,R,. Nance, for plain- 
tiff, appellee. 


Stern & Stern, Rose, Lyon & Rose, for defend- 
ants. appellants. 


FRAUD IN PROOF OF LOSS 


(VERMONT) 
@ Improper inclusion of items 


Sleepy Hollow Lodge was a two story 
frame building with 7 bedrooms, lounging 
rooms, an office, kitchen and dance hall. 
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For over a year the plaintiff operated it as 
an inn and took paying guests. Then plain- 
tiff went to New Jersey where he had found 
work. He wrote to the defendant insurer’s 
agent that the building would no longer be 
used as an inn, but would be used by plain- 
tiff as a summer home, and occupied for a 
few weeks during the winter, and asked 
that insurance be written on it. The insur- 
ance was written, and on the agent advising 
that the property must be occupied, the 
plaintiff's wife came and lived there until 
a few days before it was burned down by 
fire. The plaintiff, all this time, continued 
to live and work in New Jersey, and only 
occasionally made visits to his wife at the 
lodge. During this period, no paying 
guests were received, except that on three 
occasions, St. Patrick’s Day, once during 
the summer, and at New Years, the plain- 
tiff’s wife permitted a third party to have 
private supper and dancing parties there. 
Since the plaintiff was in New Jersey, he 
arranged for an attorney in Vermont to 
assist his wife in making out the proof 
of loss. The inventory of items consisted 
of 5% pages, typed single spaced, two col- 
umns to the page. Three items included in 
it, that should not have been, were a con- 
crete-mixer (which had been loaned to a 
neighbor at the time of the loss), a piano 
(which at the time of the fire had been re- 
turned to the owner who had allowed the 
plaintiff to use it), and a radio (which the 
plaintiff had taken with him to New Jer- 
sey). The insurer defended on the ground 
that the inclusion of these items in the proof 
constituted fraud and false swearing; also 
that the use of the building for parties, as 
an inn, increased the hazard, and so made 
the policy void. The court held that there 
was, as a matter of law, no fraud or false 
swearing. The plaintiff is not shown to 
have had knowledge that would make in- 
clusion in the proof, of the concrete-mixer 
and the piano, fraud or false swearing. He 
should have known that the radio was im- 
properly excluded. However, the length of 
the list of articles, the necessity for plain- 
tiff’s relying on his wife and the attorney 
in making up the proof of loss, and the fact 
that the loss of personal property, even ex- 
cluding these three improper items, was 
more than double the amount of the insur- 
ance made the question of fraudulent intent 
one for the jury. The use of the building 
on the three occasions did not make the 
policy void but merely suspended it. The 
loss in question did not take place while 
the building was being used for a party. 
The trial court’s judgment was affirmed.— 
Jervis v. Burlington Mut. Fire Ins. Co. 
Vermont Supreme Court. May 2, 1944. 5 
CCH Fire anp CAsuacty CAses 183. 
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INSURABLE INTEREST 


(PENNSYLVANIA) 


e Kind of insurable interest 
Estoppel of insurer 





Valuable violins used for exhibition pur- 
poses were owned by one Francois at the 
time of his death. His wife was appointed 
administratrix of his estate, and she inven- 
toried the violins as a part of the estate’s 
assets. Intending to ship the violins to 
New York by automobile, while the estate 
was still in the process of administration, 
she was solicited to insure the violins, and 
did so, the policy reciting the instruments to 
be the property of Mrs. Pauline Francois. 
The insurance agent however was familiar 
with the business of Mr. Francois, with the 
fact that he had died, that Mrs. Francois 
was executrix of her husband’s estate, and 
he had on numerous prior occasions issued 
policies to Mrs, Francois, individually, in- 
suring these same instruments. The policy 
was issued without written application. The 
automobile in which the violins were being 
transported was wrecked and the instru- 
ments destroyed by fire. The insurer de- 
nied her claim on the principal ground that 
she was not the “owner” of the violins, that 
they were not the “property of the assured”, 
and that she therefore did not have the 
kind of insurable interest declared by the 
policy. In affirming a judgment for the 
plaintiff, it was held that when the policy 
was issued without application and the agent 
authorized by the company to write the policy 
knew that the policy condition as to owner- 
ship was inconsistent with the facts, and 
the insured has been guilty of no fraud or 
misrepresentation, the insurer was estopped 
from setting up the breach of the condition. 
The knowledge of the agent was tantamount 
to knowledge of the defendant company.— 
Francois v. The Automobile Insurance Com- 
pany of Hartford, Connecticut, appellant. 
Pennsylvania Supreme Court, Western Dis- 
trict. May 22, 1944. 5 CCH Fire ANnpb 
CasuaLty Cases 218. 

John M. Read, 2122 Farmers Bank Bldg., Pitts- 
burgh, Pa., for appellant. 

Thomas P. Nee, 1015 Berger Bldg., Pittsburgh; 
Pa., for appellee. 


NOTICE OF CANCELLATION 


(LOUISIANA) 


@ Mailed notice 
Presumption of receipt not rebutted 





Harding had issued to him a policy in the 
face amount of $4,000 insuring a building 
against fire. However he never paid the 
first premium although several statements, 
as well as several letters, for the premium 
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due were sent to him at his residence ad- 
dress and never returned, as undelivered 
mail, to the senders. Finally, since he did 
not pay the premium, the insurer’s agents 
mailed to him the customary five day notice 
of cancellation, properly addressed, with 
sufficient postage, and took a receipt from 
the post office showing that the notice had 
been deposited as mail matter with proper 
postage, and bore the insured’s address. All 
this was shown in evidence. The plaintiff 
after vacillating, did finally swear definitely 
that he did not receive the particular policy 
cancellation notice in question. It was held 
that in view of the relatively many com- 
munications from the agents to the plaintiff, 
not one of which was ever returned to the 
sender as undelivered mail, there arose a 
very strong presumption that the plaintiff 
did actually receive the proved, mailed, 5- 
day notice of cancellation. And the pre- 
sumption was not successfully rebutted by 
the plaintiff’s denial that he had received the 
notice.—Harding, appellant v. American In- 
surance Company of Newark, New Jersey. 
United States Circuit Court of Appeals, 
Fifth Circuit. May 5, 1944. United States 
District Court, Eastern District of Louisi- 
ana, New Orleans Division, September 27, 
1943. 5 CCH Fire Anp CASUALTY CASES, 
187, 189. 


Walter G. Wedig, Maritime Bldg., New Orleans, 
La., for plaintiff, appellant. 

St. Clair Adams & Son, American Bank Bldg., 
New Orleans, La., for defendant, appellee. 


REAL PARTY IN INTEREST | 


(PENNSYLVANIA) 


e Grain storage loss 
Bailors as necessary parties 


Grain owned by four different owners had 
been stored in the plaintiff's warehouse. 
The warehouse and the grain were destroyed 
by fire. The plaintiff had insured his legal 
liability for the stored grain, by two poli- 
cies with the defendant insurer. The latter 
denied liability, and plaintiff filed this suit 
and recovered judgment. The defendant, 
however, claimed that judgment notwith- 
standing the verdict should have been en- 
tered in its favor because the bailors of the 
grain were the real parties in interest and 
either should have instituted the action or 
should have been brought into the suit as 
parties, as beneficiaries of the trust. It 
was held that by the terms of the real party 
in interest statute: “A plaintiff may sue in 
his own name without joining as plaintiff 
or use-plaintiff any person beneficially in- 
terested, when such plaintiff is a 
person with whom or in whose name a 
contract has been made for the benefit of 
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another.” A bailee, insuring in his own 
name the property in his possession, may 
in case of loss recover the full amount of 
the policy, holding all beyond the amount 
of his own interest in trust for his bailor. 


Though either bailor or bailee may maintain 
an action against the insurer for the full 
amount of the policy, a recovery by either 
for the full value would bar an action by 
the other.—Gardner v. The Freystown Mu- 
tual Fire Insurance Company, appellant. 
Pennsylvania Supreme Court, Eastern Dis- 
trict. May*22, 1944. 5 CCH Fire Anp Cas- 
UALTy CAsEs 216. 


E. M. Biddle, Jr., 8 E. High St., Mark E. Gar- 
ber, 32 W. High St., Carlisle, Pa., for plaintiff. 
Frederick J. Templeton, Carlisle, Pa., Douglas 
D. Storey, Storey & Bailey, Calder Bldg., Har- 
risburg, Pa., Spencer D. Wareheim, York, Pa., 
for defendant, appellant. 


ROBBERY POLICY 


(MICHIGAN) 


e Robbery inside premises 
Wrongful taking 
from car 
Re-entry of premises 
at gun point 





Was this robbery committed in the insured’s 
presence and inside his business premises? 
The Saks Cafe, a night-club owned by the 
plaintiff, Mr. Saks, closed at about 2 A. M. 
Saks counted the day’s receipts, put them 
in envelopes, and gave them to his wife, 
who put them in her purse and took it out 
with her to the parked automobile, to wait 
for her husband. After the cafe was locked 


and Saks had gotten into the automobile. 


three masked men came up, exhibited guns 
and forced all parties to get out of the car 
and re-enter the cafe. After cross-examina- 
tion as to the whereabouts of the plaintiff's 
money, and after one of the robbers struck 
Saks on the head with a revolver, Mrs. 
Saks told the robbers that the money was 
in her purse, which she had left outside 
in the automobile. Thereupon one of the 
robbers went out to the car, got the purse 
with the money in it and brought it back 
into the cafe. He took the money out of 
the purse and kept it. He left the purse 
on a table, called the otker robbers and they 
all left the cafe. The policy provided in- 
demnity for “robbery inside premises.” The 
insurer denied plaintiff's claim under the 
policy, and based its denial on the ground 
that the robbery was committed outside the 
cafe premises. The court held that the 
crime was not consummated until the where- 
abouts of the money had been disclosed, 
it had been taken into the building, appro- 


THE INSURANCE 


LAW JOURNAL 


priated by the robbers and taken away. “If 
Mr. Saks had been able to prevent the tak- 
ing away of the money, after it had been 
returned to the building, the crime of rob- 
bery armed would not have been consum- 
mated. It would have been an attempt only. 
The crime of robbery armed was committed 
inside the building, within the meaning of 
the policy.” A dissenting opinion held that, 
the robbers having taken possession of the 
money while it was in the automobile and 
never having relinquished possession of it, 
even after it had been returned to the store, 
the loss was occasioned outside the premises. 
—Saks v. St. Paul Mercury Indemnity Com- 
pany, appellant. Michigan Supreme Court. 
May 17, 1944. 5 CCH Fire Ann CASUALTY 
CAsEs 189, 


Drexelius, Helper & Marks, 2245 National Bank 


Bidg., O’Brien & Nertney, 3729 Barlum Tower, 
Detroit, Mich., for plaintiff. 


Frederick J. Ward, 1117 Dime Bldg., Detroit, 
Mich., for defendant. 


RES JUDICATA 


(ARKANSAS) 


e Fire policy 
Insured’s failure 
to claim title in 
prior action 





In a previous suit Mrs. Corey sued the 
insurer of her home to reform the policy 
of fire insurance issued in her husband’s 
name. She claimed title to the property and 
a mutual mistake in issuance of the policy, 
and asked for judgment on the policy. The 
insurer, who had purchased the mortgage 
on the property from the mortgagee, filed 
a cross-complaint for foreclosure of the 
mortgage against Mrs. Corey, and her hus- 
band—the plaintiff in the present suit. A 
decree of foreclosure was entered in that 
suit. Mr. Corey now sues on the policy, 
claiming to be the owner of the property. 
The defendant pleaded res judicata, under 
the prior decree, and the statute which pro- 
vided that a defendant must set out as many 
grounds of defense or counter-claims as he 
has. It was held that, the plaintiff not 
having in the previous suit made a claim of 
ownership of the property, he was now pre- 
cluded from so doing. The decree in that 
case is res judicata in the present action.— 
Corey v. The Mercantile Insurance Com- 
pany of America. Arkansas Supreme Court. 
May 15, 1944. 5 CCH Fire Anp CASUALTY 
Cases 186. 


Claude F. Cooper, Frank C. Douglas, T. J. 
Crowder, for appellant. 
Verne MeMillen, for appellee. 
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AUTOPSY ON ACCIDENTAL 
DEATH: 
Estoppel 
( Okla.) 
DEATH BEFORE SURRENDER OF 
POLICY COMPLETED: 


insurer 
page 431 


and waiver by 


Vested right of beneficiary (Ga.) page 432 
GROUP INSURANCE: 
“Reimbursement” for pre-existing 
condition (D, C.) page 432 
Description of beneficiary (Mich.) page 433 
INDUSTRIAL INSURANCE: 
Non-assignability clause (IIl.) page 434 
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AUTOPSY ON ACCIDENTAL DEATH 


(OKLAHOMA) 


e Forfeiture for lack of notice 
Waiver and estoppel of insurer 





Marvin L. Cochran was insured by the de- 
fendant order against a death by accidental 
means. He sustained a head injury in his 
place of business at Ardmore, Oklahoma. 
Notice of the accident and proof of claim 
were properly made, and a few days later 
the insured’s condition became worse and 
he was removed to the Scott-White Hos- 
pital at Temple, Texas, where he died at 
10:05 P. M. Being uncertain as to the 
cause of death, the doctors asked permis- 
sion of the insured’s wife to perform an 
autopsy. She spoke to her son who advised 
that the autopsy be delayed until he had 
contacted the insurer who had a right to 
have a representative present if they so de- 
sired, and that if any objection was made 
by the company he would inform the hos- 
pital by 1 A. M. He immediately phoned 
the secretary and treasurer of the local 
lodge, who had customarily, for twenty five 
years, accepted all notices of accidents and 
deaths, and claims for accident and death 
benefits, and asked the secretary to call the 
insurer’s home office and advise the proper 
official of the intended autopsy, ascertain 
whether or not the insurer had any objec- 
tion, and if so to get in touch with him or 
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the hospital immediately. The secretary 


agreed to do this and about thirty minutes 
later called the son, saying he had talked 
to the manager of the claim department at 
the home office, and if the company had any 
objections it would communicate directly with 
the son or the hospital. This was untrue, 
as the secretary had not talked to anyone at 
the home office, and they did not learn of 
the insured’s death until receiving a wire 
next day from the secretary advising of the 
death. Meanwhile, the autopsy had been 
performed, (and tended to show that death 
was not accidental). The insurer denied 
liability on grounds that death was not acci- 
dental, and also under a policy provision 
voiding any claim for accidental death 
where an autopsy was held without first 
giving notice to the insurer at least seventy- 
two hours in advance. Approving the jury’s 
verdict of accidental death, the trial judge 
however held that the policy had been for- 
feited by the beneficiary’s not having given 
notice of the intended autopsy. On appeal 
it was held that the insurer had waived its 
right to claim a forfeiture on this ground. 
The autopsy here was not made at the in- 
stance of the beneficiary. The insurer suf- 
fered no detriment or disadvantage but was, 
in fact, aided by the autopsy, and in fact 
made use of it on the trial. Moreover the 
defendant by the words and conduct of its 
secretary had induced the plaintiff to not 
communicate personally with the home office. 
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Therefore it was estopped to assert lack 
of notice of the autopsy as a ground of for- 
feiture—Cochran v. The Order of United 
Commercial Travelers of America. United 
States Circuit Court of Appeals, Tenth Cir- 
-_ May 25, 1944. 9 CCH Lure Cases 
1086. 


William G. Davison, for appellant. 


E. W. Dillon, J. E, Williams, E, H. Williams, 
for appellee. 


DEATH BEFORE SURRENDER 
OF POLICY 


(GEORGIA) 


© Vested right of beneficiary 
Insured’s negotiations for surrender 
of policy uncompleted 


Lorenzo Jackson insured himself under a 
life insurance policy naming his wife, Irene 
Jackson, beneficiary, and paid the first year’s 
premiums. Then, after separating from her, 
he gave the policy of insurance to the plain- 
tiff, Irene Jackson, and told her she would 
have to pay the premiums if she wanted to 
keep the policy. She did keep the policy, 
and continued to pay the premiums thereon 
until the time of the insured’s death. The 
policy provided for the payment to the 
insured of a certain sum after he had at- 
tained the age of 75 years; and in the event 
of his death before 75, the payment of the 
sum as a death benefit to the named bene- 
ficiary. A short time before his death the 
insured was negotiating with the defendant 
insurer for payment to him of the cash sur- 
render value. They had agreed to do this 
on his surrendering the policy. But the 
policy was held by the beneficiary and since 
the insured could not produce it the insurer 
declined to pay him the cash surrender 
value. The insured then filed suit in the 
justice of peace court against the insurer, 
for the cash surrender value, and in that 
suit the insurer offered to pay the cash 
surrender value into court. It had not done 
so, however, when the insured died. In the 
present suit, the beneficiary recovered judg- 
ment on the policy for the death benefit. 
The insurer appealed claiming that the in- 
sured’s policy had, “in legal effect,” been 
surrendered by the insured prior to his 
death for the cash surrender value (al- 
though the check for the amount of the cash 
surrender value had not been paid into 
court. It was held that no binding con- 
tract for the surrender of the policy for the 
cash value had been made at the time of 
the insured’s death, and his death terminated 
all negotiations between them. Moreover 
the policy did not reserve to the insured 
the right to change the beneficiary. There- 
fore the plaintiff beneficiary had a vested 
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right as beneficiary which could not be 
defeated by any agreement between the in- 
sured and the defendant. The only con- 
tingency that could defeat the plaintiff’s 
right as beneficiary—the insured’s reaching 
the age of 75—had not occurred at the time 
of his death. The judgment for plaintiff 
was affirmed.—Interstate Life & Accident 
Company v. Jackson. Georgia Court of Ap- 
peals. May 6, 1944. 9 CCH Lire Cases 
1003. 


Langdale, Smith & Tillman, Valdosta, Ga., for 
plaintiff. 


C. J. Taylor, Valdosta, Ga., for defendant. 


GROUP INSURANCE 


(DISTRICT OF COLUMBIA) 


@ Pre-existing condition 
“Reimbursement” 


Group Health Association is an _incor- 
porated body organized for the purpose of 
securing and providing medical, surgical, 
and hospital treatments and other services 
for its members and their dependents. The 
Association has no capital stock and oper- 
ates upon a non-profit, cooperative basis. 
Membership therein is limited to civil em- 
ployees of the federal government. Shepherd 
became a member of the Association in May 
1942. Before being accepted into member- 
ship he was required to answer certain 
questions on a medical history form. There 
he revealed that in 1938 he had an operation 
for tumor of the spleen. He was also sub- 
jected to an examination by an Association 
physician. This examination revealed a 
“slightly enlarged prostate gland.” He was 
offered and accepted membership subject to 
a restrictive provision that he would assume 
any further expense for any condition re- 
sulting from the removal of the tumor re- 
ferred to. No restriction was imposed in 
connection with the prostatic condition. 
Five months after admission into member- 
ship, he required treatment of his prostate 
gland. An Association physician gave him 
several examinations and treatments, ad- 
vised him that surgery was indicated, and 
for that purpose referred him to a Dr. L. M. 
Mason. On the ground that the condition 
pre-existed membership (a fact which is not 
disputed) the Association refused to pro- 
vide surgery or hospitalization or to bear 
any part of the costs thereof. The oper- 
ation was performed by Dr. Mason under 
direct contract with Shepherd at a charge 
of $250. (His fee would have been $75 if 
the Association had engaged him.) The 
Association’s by-laws required that mem- 
bers should reimburse the Association for 
the cost of services procured in connection 
with ailments present at the time of admis- 
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sion. It was held that by the use of the 
word reimburse, it was implied that there 
first be some outlay of funds or expense by 
the Association for services, for which the 
member would then repay the Association. 
This would make available to the member 
the low-cost purchasing power which the 
Association possesses. Thus, in the present 
case, the operation for which the plaintiff 
was charged $250 would have cost the Asso- 
ciation only $75. The judgment for plain- 
tiff was modified by allowing the defendant 
credit for the $75 which the operation would 
have cost it; and, as so modified, was 
affirmed.—Group Health Association, appel- 
lant v. Shepherd. Municipal Court of Ap- 
peals, District of Columbia, June 6, 1944. 
9 CCH Lire Cases 1093. 


H. Mason Welch, Welch, Daily and Welch, for 
appellant, 

Arthur L. Willcher, W. E. Cumberland, for ap- 
pellee, 


GROUP INSURANCE 


(MICHIGAN) 


© Description of beneficiary 
Rival claims 


The plaintiff issued a $1,000 group life in- 
surance certificate to William Shears, with the 
beneficiary therein designated as “Blanche 
Shears—wife.” Blanche Shears was the 
maiden name of the insured’s sister but she 
had been married for many years and her 
name was Blanche Hughes. The insured 
was married and lived with his wife Corine, 
at 1984 Maple Street, Detroit, at the time the 
insurance was applied for and certificate 
issued. The insured died and Blanche 
Hughes, claiming to be the insured’s bene- 
ficiary, brought suit as such to obtain the 
insurance, and the widow also made claim 
as the beneficiary under the insurance 
policy. Thereupon the insurance company 
filed a bill of interpleader, paid the insur- 
ance into court and left it to the court, 
under pleadings and proof of the claimants, 
to determine the true beneficiary. At the 
hearing in the circuit court no proofs were 
taken but upon uncontroverted pleadings 
and statements and concessions of counsel 
for the parties the court found: 


“There are four possible determinations: The 
first name, the last name, description (viz., the 
word ‘wife’), and the address. Three of those 
tests, or determinants, are in favor of Corine, 
viz., the last name was hers, ‘Shears’; she actu- 
ally was his wife; and she actually lived at 1984 
Maple Street. 

“With reference to the sister, only one of the 
four determinants is in her favor, viz., the first 
name, Blanche. Her last name was not Shears. 
She was not his wife. She did not live at 1984 
Maple Street, Detroit.’’ 
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The court’s decree for the wife, Corine 
Shears, was affirmed on appeal.—The Equi- 
table Life Assurance Society of the United 
States v. Hughes, appellant, Shears, ap- 
pellee. Michigan Supreme Court. May 17, 
1944. 9 CCH Lire Cases 1049. 

Charles B. Berry, 1308 Broadway, Detroit, Mich., 
for appellant Hughes, 

Samuel L. Weller, 1501 Barlum Tower, Albert 
Summer, 1503 Barlum Tower, Detroit, Mich., 
for appellee Shears. 


MISREPRESENTATIONS IN 
APPLICATION 


(ILLINOIS) 


@ Insurer’s reliance on representations 
Waiver of evidence of insurability 


After it had issued two policies to the in- 
sured, the first for $1500, on May 1, 1937, 
and the second for $8500, on October 18, 
1937, the defendant insurer wrote to the 
insured stating that it had received his ap- 
plication for a third policy, that they deemed 
him an excellent risk, and therefore were 
willing to issue the third policy, without 
further evidence of insurability. However, 
the insured, in his first application, before 
the medical examiner, denied having any 
ailment, or having entered a hospital for 
treatment, or having consulted a physician 
for treatment within the past five years. In 
the application for the second policy, he 
denied having consulted any physician or 
having any illness since his original appli- 
cation. The evidence showed, however, 
that he had been examined and treated for 
ulcers at Mayo Clinic and had had a tonsil 
operation at Mt. Sinai Hospital. Without 
the insurer requiring further evidence of 
insurability, the third policy for $5000 was 
issued. Following the death of the insured 
this suit was filed to recover on all three 
policies. The jury returned a verdict finding 
for plaintiff on the first policy only. The 
trial court, on the basis of the letter referred 
to, also entered judgment for plaintiff not- 
withstanding the verdict, for $5000 on the 
third policy. This was held to be error 
since the letter in question was written by 
the insurer, on the assumption that the 
answers made by the insured to the ques- 
tions put to him in the second application 
were true. As to policies 2 and 3, judgment 
on the verdicts should have been rendered 
for the defendant. Reversed and remanded. 
—Weinstein v. Metropolitan Life Insurance 
Company, appellant. Illinois Appellate 
Court, First District. May 1, 1944. Re- 
leased May 15, 1944. 9 CCH Lire Cases 
1048. 

Hoyne, O'Connor, 
for appellant. 
Dent, Weichelt and Hampton, for appellee. 


Rubinkam and Melaniphy, 
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INDUSTRIAL INSURANCE 


(ILLINOIS) 


e “Facility of payment” clause 
Non-assignability clause 


An industrial policy in the sum of $400 was 
issued by the defendant insurer on the life 
of Alice Newman, in which her son James 
Newman was named as beneficiary. Fol- 
lowing his mother’s death James arranged 
for her burial by the plaintiff company, and 
for the funeral debt executed a written as- 
signment to the plaintiffs of all his right, 
title and interest in the policy. The defend- 
ant refused to pay the amount of the policy 
to the plaintiff. The policy contained a 
“facility of payment” clause, allowing the 
insurer to pay the policy proceeds to the 
insured’s executor or administrator or to 
any relative . . . appearing to be equitably 
entitled to such payment, if the beneficiary 
did not surrender this policy with due 
proof of death within 30 days after the death 
of the insured. It also contained a clause 
making void the assignment of this policy 
“or any of its benefits.” The plaintiff con- 
tended that since the assignment was made 
after the death of the insured, it was an 
assignment of a chose in action and so un- 
affected by the non-assignability clause. 
It was held that under the “facility of pay- 
ment” clause the named beneficiary acquired 
no vested right; he was required to sur- 
render the policy and make due proof of 
death within 30 days in order to perfect his 
right. Therefore there was no right to 
assign. Furthermore the policy prohibited 
assignment not only of the policy, but of 
“any of its benefits.” Therefore the assign- 
ment of a claim for death benefits is void. 
The judgment for plaintiff was reversed.— 
Lain et al. v. Metropolitan Life Insurance 
Company, appellant. Illinois Appellate 
Court, First District April 26, 1944. Re- 
leased May 12, 1944. 9 CCH Lure Cases 
1031. 

Hoyne, O'Connor, Rubinkam & Melaniphy, for 
appellant. 

Fischer & Fischer, for appellees. 


PROOF OF DISABILITY BEFORE 
AGE SIXTY , 
(ILLINOIS) 


e Consistency of rider and policy 
Pennsylvania law applied 
Insanity as excusing proof 


His physician certified that Moscov had been 
totally and permanently disabled by paralysis 
agitans or Parkinson’s disease, since August 
11, 1933. In 1938 demand was made on the 
defendant insurer to pay disability benefits 
dating from 1933. The insured had reached 
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the age of sixty years in 1934, some four 


years before demand made. The insured 
denied liability for the reason that proof of 
total and permanent disability was not sub- 
mitted prior to his attainment of age sixty, 
as provided by the policy. The plaintiffs 
claim that a rider, providing for payment of 
disability benefits from the time of the be- 
ginning of disability, rather than from the 
date on which proof is received, was incon- 
sistent with the policy provision for filing 
of proof before reaching 60. Plaintiffs fur- 
ther contended that the insured (deceased 
since the filing of this action) was insane 
continuously following the beginning of dis- 
ability and so was excused from timely filing 
of proof. It was held that, under Pennsyl- 
vania law, which it was agreed was the ap- 
plicable law, proof to the company before 
the insured becomes sixty years of age, was 
a condition precedent to the insured’s right 
to disability benefits. Since there is no am- 
biguity in the policy provisions (including 
the rider) there is no need for construction. 
Under Pennsylvania law, failure to submit 
proof of disability before age sixty is not 
excused by reason of the insured’s insanity. 
The judgment of the Appellate Court, af- 
firming the trial court’s judgment for de- 
fendant, was affirmed.—Moscov et al. v. The 
Mutual Life Insurance Company of New York. 
Illinois Supreme Court. May 16, 1944.° 9 
CCH Lire Cases 1015. 


Reginald A. Barnett, Chicago, Ill., for appellants. 
Winston, Strawn & Shaw, George B. Christen- 
sen, Edward J. Wendrow, Chicago, Ill., Louis 
W. Dawson, New York, N. Y., for appellee. 


WAR RISK INSURANCE-— 


(LOUISIANA) 


e@ Heart disease and asthma 
Inconsistent statement by insured 
Fraudulent reinstatement 


Having served in the United States Navy 
in 1918-1919, Rountree, in 1933 and again in 
1935, applied for a pension for disability 
claimed to have resulted from his service. 
In these applications he claimed that he had 
asthma and heart trouble while still in the 
service. To obtain reinstatement of the 
present converted war risk insurance in 1928, 
plaintiff in his reinstatement application said 
that he had no trouble of the heart or lungs. 
He sought to explain this contradiction by 
saying that it was not until his examination 
and diagnosis by the Veteran’s Administra- 
tion in 1935 that he learned that he had had 
heart trouble and asthma while in the serv- 
ice; that his answers in the reinstatement 
application were true then to the best of 
his knowledge, and that in his pension ap- 
plications his answers were retrospective in 
view of diagnoses made at that time. The 
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jury found for the plaintiff. Expressing 
some doubts as to “how one could suffer 
with either heart trouble or asthma over 
such a long period of time and not recognize 
it”, the Circuit Court of Appeals affirmed the 
judgment, saying “‘Be that as it may, it was 
for the jury to make the decision, and we 
will not say that the verdict is unsupported 
by the evidence”.—United States of America, 
appellant v. Rountree. United States Cir- 


cuit Court of Appeals, Fifth Circuit. April 
26, 1944. 9 CCH Lire Cases 1001. 
Keith L. Seegmiller, Atty., Dept. of Justice, 


Washington, D. C., Malcolm E. Lafargue, U. S. 
Atty., Shreveport, La.; Roy J. Goss, Atty., Dept. 
of Justice, Jackson, Miss., for appellant. 

B. B. McClendon, Henry Edmonds, Jackson, 
Miss., for appellee. 


(TEXAS) 


© Rival claims 
Gift or insurance? 


Lastrap lost his life by the sinking by enemy 
action of the steamship “Gulf America” on 
or about April 10, 1942. Lastrap had entered 
the service of the Gulf Oil Corporation as a 
seaman and had become a member of the 
crew of the “Gulf America”, owned by the 
corporation. The corporation had agreed 
to abide by an order of the Maritime War 
Emergency Board that insurance in the sum 
of $5,000 on the life of each seaman, and 
$150 on his personal effects, be carried by 
the Gulf Oil Corporation. Shortly after 
Lastrap signed on the steamship he was pro- 
vided with a card which he signed and which 
named as his beneficiary in the event of 
death, his aunt, Ida Guss. The card did not 
mention insurance. He further stated that 
he was single and that no one was dependent 
upon him for support except his child Jean- 
ette. In fact, he had a wife and two children, 
with a third child being born after his death. 
No policy of insurance was ever issued to 
him up to the time of his death. Neverthe- 
less, the Gulf Oil Corporation paid into 
court, by way of interpleader, the amount 
for which insurance would have been issued, 
if it had been issued. Both the aunt and 
the wife of the seaman claimed the money. 
The trial court ordered this money paid to 
Ida Guss, the aunt, in trust for the child 
Jeanette. On appeal by both claimants, the 
court held that the funds paid into court by 
the Gulf Oil Corporation was not insurance 
funds, but was in the nature of a gift, and 
should be paid over to the heirs at law of 
the deceased. No policy was in force at the 
time of his death. The money was “paid for 
the reason that the Gulf Oil Corporation 
felt itself either legally or morally obligated 
to make such payments, and it marks a line 
of conduct which is both honest and forth- 
right’ —Guss v. Lastrap, et al. United 
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States Circuit Court of Appeals, Fifth Cir- 
cuit. May 24, 1944. 9 CCH Lire Cases 1084. 
Arthur J, Mandell, Houston, Tex., for appellant, 
appellee. 

Henry E. Kahn, Fred R. Switzer, John E. Green, 
Jr., W. D. Caldwell, Rufus J. Lackland, Hous- 
ton, Tex., for appellees, appellants. 


(NEW YORK) 


@ Mental illness 
Total disability 


Lynch was in the A. E. F. in World War I, 
and returned from France in 1919. In 1927, 
1928 and 1929 he assisted his father, an 
active and successful bookmaker at the 
eastern race tracks. His work there was 
described by his sister, as follows: 

“‘Well, a bookmaker, a very active bookmaker 
like my father, has to have a man to assist him 
taking the bets. They would take on an aver- 
age of $30,000 worth a race. Sometimes more. 
At one particular day my father won $95,000. 
He would have a man like Dick Scobie, my 
brother-in-law, paying off and collecting and 
he would have a half dozen men like my brother 
Ned placing bets with other bookmakers, get- 
ting better prices. * * * They pay every man 
a salary. The salaries range from $10 a day 
to $25 or $30. If John Smith would come up 
to make a bet, if he got in early he got a 
much better price than if he got in late. He 
might get twenty to one on a horse. As every- 
body started wagering the price would be beaten 
down and it might go down to even money, or 
even less. If the card was too crowded, as you 
made book if your book was too rounded out 
on one horse the bookmaker would send out- 
side to lay off money. My brother at that 
particular time was one of the men who were 
sent out to lay off the money. * * * He would 
run into the ring and make another bet. * * *”’ 


About April 27, 1925, he suffered a mental 
impairment diagnosed as “dementia praecox, 
catatonic type”, and in June of 1936 his con- 
dition was diagnosed as “psychoneurosis 
anxiety state”. During those dates he suf- 
fered at intervals from a mental impairment 
which was disabling at the time, but not 
continuously, as for example in 1927, 1928 
and 1929 when he worked as bookmaker’s 
assistant. Following his death his adminis- 
tratrix brought suit for total and permanent 
disability benefits for the period from 1925 
to his death in 1940. The court directed a 
verdict for the defendant, and held that-the 
insured had not been shown to be totally 
and permanently disabled, in view of the 
testimony as to his activities as a book- 
maker’s assistant during the year 1926, 1927, 
and 1928.—Lynch, plaintiff v. United States 
of America. United States District Court, 
Southern District of New York. May 17, 
1944. 9 CCH Lire Cases 1097. 

Nelson D. Spiro, Lawrence E. Goldman, for 
plaintiff. 

James B, McNally, U. S. Atty., Joseph C. Ken- 
ney, Asst. U. S. Atty., for defendant. 
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ATTRACTIVE NUISANCE: 
Boy shocked by live wire (Ariz.) 


BAILEE’S LIABILITY: 
Contributory negligence of bailor’s 


page 436 


agent (Ark.) page 437 
EJECTION FROM MEETING: 
Excessiveness of verdict (Cal.) page 437 


ESCALATOR INJURY: 
Child’s hand caught 
comb (Pa.) 
FALLING POWER LINE POLE: 
Crop destroyed—Pleading (Mass.) page 444 
FERRYBOAT GATE FALLING: 
Failure to fasten gate (N. J.) 
LIABILITY OF LESSEE: 
Status of injured picnicker (Mass.) page 438 


in escalator 
page 437 


page 438 


MALPRACTICE—TREATMENT OF 
INJURED MUNITIONS WORKER: 


Expert medical testimony (N. J.) page 439 
MUNICIPALITY’S LIABILITY: 
Fall on icy ramp (Colo.) page 440 
Foot caught in sidewalk grating 
(La.) page 440 
PRODUCTS LIABILITY: 
Res ipsa loquitur (IIl.) page 441 
Use of product for intended purpose 
(Mo.) page 442 


REPAIRER’S LIABILITY TO 
THIRD PARTY: 
Explosion of repaired stove (Mich.) page 442 
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oe = 
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ATTRACTIVE NUISANCE 


(ARIZONA) 


@ Power company’s liability 
Boy shocked by live wire 
Insufficiency of fence 


Billie was 8 years and 10 months old. He 
was in the third grade of the public school, 
could read, was of average intelligence and 
he saw the warning signs “DANGER 
HIGH VOLTAGE” posted on the enclo- 
sure of the defendant’s transformer station, 
but he didn’t see them on the day he and 
his friend Jared, after school hours, were 
hunting caves in the vicinity of the trans- 
former station. (The caves were excava- 
tions which some big boys were supposed 
to have made.) But they couldn’t find the 
caves and they walked up the road to the 
transformer station and when they got there 
they saw “all those shiny things, hearing 
the buzzing sound, and seen the ladder... 
leaning up against the fence.” They climbed 
the enclosure fence (7 feet high, with an 
extension of 3 or 4 inches of the wire mak- 
ing the body of the fence, compressed into 
points), then used a ladder left standing 
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there to reach the platform on which were 
the transformers. When Billie stepped on 
one of the transformers, he came into con- 
tact with a live wire and was injured. Since 
he was a trespasser, suit was brought on the 
theory of “attractive nuisance.” It was held 
that whether the fence was sufficient as a 
barrier to prevent persons climbing over it 
was a question of fact for the jury; however, 
“we know as a fact that the fence was not 
sufficient to keep the appellee and his com- 
panion out of the station. ... It appears that 
they climbed the fence and descended it like 
mountain goats, and with as much indiffer- 
ence to their safety.” It was the duty of the 
power company to keep the enclosure free 
from the attractions created by the loose 
ladder and the humming transformers. The 
judgment for plaintiff was affirmed.—Hol- 
brook Light and Power Company, et al. v. 
Gordon, etc. Arizona Supreme Court. April 
24, 1944. 10 CCH NEGLIcENcE Cases 823. 
Wilson, Compton and Wilson, Flagstaff, Ariz., 
Theodore G. McKesson, Phoenix, Ariz., for ap- 
pellants. 

Dodd L. Greer, Holbrook, Ariz., for appellees. 
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EJECTION FROM MEETING 


(CALIFORNIA) 
e Salvation Army meeting 
Excessiveness of verdict 
New trial 


Following his discharge from the Salvation 
Army the plaintiff “continuously and almost 
as a daily occurrence since that time” pick- 
eted the Salvation Army and its meetings. 
He had been requested by the Army to 
remain away from their meetings. He dis- 
regarded this request, and when he ap- 
peared in the meeting hall that evening, 
he was requested by defendants to leave 
but he refused to do so. He was ejected 
by defendants from the meeting hall at 
about 7:45 p. m. He immediately went to 
a saloon where he had a banner which he 
had used for the purpose of picketing and 
thereafter he picketed the meeting until it 
closed at about 10:30 or 11 p. m. Plaintiff 
was not examined by a doctor till two days 
later, and at no time sought or had treat- 
ment of any kind. There was no testimony 
as to special damages. Plaintiff claimed 
that he had sustained bruises and a hernia. 
The expert testimony was in direct conflict 
as to whether the hernia was caused by any 
act of defendants. The undisputed evidence 
showed that, whatever its cause, the hernia 
could be corrected by an operation costing 
not to exceed $300. Plaintiff recovered a 
judgment for $6,000. The trial court granted 
defendants’ motion for a new trial on the 
ground that the damages allowed by the 
jury were excessive, and the plaintiff ap- 
pealed. The order granting a new trial was 
affirmed, the court holding that in view of 
the conflict in the evidence as to the manner 
in which plaintiff was ejected ard the extent 
of his injuries, the trial court had the right, 
in its discretion, to grant a new trial, even 
though there was no evidence that the ver- 
dict was the result of jury passion or preju- 
dice.—Simpson y. Wilmer, et al. California 
District Court of Appeal, First District, 
Division Two. March 27, 1944. 10 CCH 
NEGLIGENCE CAsEs 753. 

Belli & Leahy, Melvin M. Belli, for appellant. 


Hubbard & Hubbard, for respondents. 


BAILEE’S LIABILITY 


(ARKANSAS) 
@ Meat in cold storage plant 
Contributory negligence of bailor’s 
agent 

The hog which had just been butchered 
was bought by the plaintiff from McDonald. 
One of the hams was delivered to plaintiff 
for use at his restaurant, while plaintiff 
requested McDonald to store the remainder 
of the hog for him at the defendant’s cold 
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storage plant. McDonald took the meat, 
which had been butchered some two hours 
before, and delivered it, in an open box, 
unsalted, to the defendant. After the pork 
had remained in the defendant’s plant some 
17 days, the defendant notified the plain- 
tiff to come and get it, and, when the plaintiff 
failed to do so, sent the meat to plaintiff. 
It was found to be unfit for use. The proof 
did not show definitely the cause of the 
meat spoilage, but witnesses testified that 
fresh meat packed in a box without being 
salted would sour, even if placed in a cold 
storage plant. McDonald, who carried the 
box of meat and placed it in the cold stor- 
age plant for the plaintiff, testified that he 
was raised in the country, and had had some 
experience in killing hogs. He said: 

“I don't think I would kill a hog and put it 
in a box and let it set seventeen days without 
any salt. I imagine it would ruin. I would 
think most anybody that ever handled any meat 
would know that.” 


The only ground of negligence charged and 
submitted to the jury was the alleged neg- 
ligence of the defendant in accepting the 
meat in such condition that defendant knew 
or should have known that it would spoil. 
It was held, in reversing a judgment for 
the plaintiff, that the evidence was con- 
clusive that McDonald, plaintiff’s agent in 
delivering the meat to the defendant for 
storage, knew at least as much about the 
condition of the meat, the manner in which 
it was packed and the probable result of 
its being stored in that condition as the 
defendant knew or could have known. Since 
the negligence of the plaintiff bailor, through 
McDonald as his agent, contributed to in- 
jury of the stored goods, the bailee will not 
be held liable. The judgment for plaintiff 
was reversed.—Delta Ice Company v. Wil- 
liams. Arkansas Supreme Court. April 17, 
1944. 10 CCH Nec.icence Cases 755. 
McDaniel, Crow & Ward, for appellant. 
Kenneth C, Coffelt, for appellee. 


ESCALATOR INJURY 


(PENNSYLVANIA) 


@ Child’s hand caught in comb 
Parent’s cause of action 
Contributory negligence 


Donald, a minor 3 years and 2 months old, 
was on a descending escalator in defend- 
ant’s store in Pittsburgh with his mother. 
She held the boy’s left hand as he stood 
beside her. As she stopped off at the first 
floor, the boy’s hand “slipped” from hers 
and he fell face forward to the floor, and 
his fingers caught between the prongs of 
the “comb” at the floor level where the 
steps of the escalator move under the floor. 


than Automobile) 


(Other 





She called for help and, according to her 
testimony, it was approximately five minutes 
before the escalator was stopped (though in 
this she was contradicted by other witnesses). 
Claiming that the defendant failed to stop 
the escalator within a reasonable time after 
she gave warning, the boy’s father sued on 
his own behalf and on behalf of his minor 
child. The jury found for the plaintiffs. 
On appeal by the defendant it was claimed 
that the court’s charge to the jury was 
erroneous in that, as to the father’s cause 
of action, it instructed that the mother’s 
contributory negligence was to be considered 
only from the time the warning was given 
by the mother, following which another of 
the boy’s fingers was injured. This was 
held to be error, since the negligence of the 
mother that was imputable to bar the par- 
ent’s cause of action was any contributory 
negligence of the mother while on the 
escalator, not confined to her conduct after 
the child fell. Since this instruction required 
a reversal of the judgment on the father’s 
cause of action, and since the weight of the 
evidence favored the defendant on the minor’s 
cause of action, the latter was also reversed, 
and a new trial awarded on both actions.— 
Connelly, etc. v. Kaufman and Baer Com- 
pany, t. a. Gimbel Brothers. Pennsylvania 
Supreme Court, Western District. April 
20, 1944. 10 CCH NEcLIGENCE CAsEs 819. 
John H. Sorg, 3222 Grant Bldg., Pittsburgh, Pa., 
for appellant. 

Bloom & Bloom, Washington, Pa., for appellee. 


FERRYBOAT GATE FALLING 


(NEW JERSEY) 


© Deck-hand’s failure to fasten gate 
Minor passenger injured 


Mary, a minor, was standing at the exit 
gate of the Weehawken ferry as it docked 
in the slip at New York City. As it docked, 
the gates were raised by an employee of 
the defendant to permit passengers and 
vehicles to leave the boat. The gate started 
to come down. Mary put her hand up to 
stop the gate from falling on her and in so 
doing her finger was caught and injured. 
The deck-hand who raised the ferry gates 
had failed to fasten the gates with a chain 
after raising them. The trial judge directed 
a verdict for the defendant at the close of 
the case, on the ground that there was no 
satisfactory proof of negligence on the part 
of the defendant. This was reversed, the 
court holding that there was evidence from 
which the jury could find the defendant 
negligent, in the defendant’s employee walk- 
ing away from the gate without securing it 
by the chain after he had raised it. Judgment 
reversed.—Piacente, etc. v. New York Cen- 
tral Railroad Company. New Jersey Court 
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of Errors and Appeals. April 13, 1944. 10 
CCH NEGLIGENCE CAsEs 817. 

Joseph H. Gaudielle, 15 Main St., James A. 
Major, 130 Main St., Hackensack, N. J., for 
plaintiffs, appellants. 

Wall, Haight, Carey & Hartpence, Edward J. 
O'Mara, Gerald F. O’Mara, 15 Exchange PI., 
Jersey City, N. J., for defendant, respondent. 


LIABILITY OF LESSEE OF 
PICNIC GROUNDS 


(MASSACHUSETTS) 

@ Picnicker injured while swinging 

Status of injured person 

The Canadian Klondike Club, a social club, 
hired from one Le Bel the use of his picnic 
grounds and the equipment thereon, for a 
Sunday outing. The plaintiff’s father, a 
non-member of the club, bought four tickets 
with books of chances to win a cash prize. 
Non-members could secure admission only 
by the purchase of a book of chances. 
There was also a printed circular which 
stated that the tickets were nontransferable. 
As plaintiff was using one of the swings 
on the picnic grounds, one of the support- 
ing cross beams came down, and she was 
severely injured. Plaintiff had a verdict in 
the trial court. On appeal the defendant 
contended that, since it had merely leased 
the use of the grounds and equipment for 
one day, the control remained in Le Bel, 
the owner of the grounds. This contention 
the court rejected, holding that the lia- 
bility of one using land, for injuries caused 
to another whom he has invited to come 
upon the land for the purpose of transact- 
ing business with him does not depend 
upon the title which he may or may not 
have, but depends upon the obligation that 
the law imposes upon him on account of 
the invitation. The appellant further con- 
tended that since the ticket used by the 
plaintiff was one given to her by her father 
who had purchased four of the tickets, and 
since the circular announced the tickets to 
be nontransferable, that therefore she had 
no rights on the picnic grounds other than 
those of a gratuitous licensee. It was held 
that there was no evidence that plaintiff 
knew of any restrictions on the right of a 
ticket holder; nor was there evidence that 
any restriction was printed on the ticket. 
Furthermore, the sale of four tickets to the 
plaintiff’s father might well cause the jury 
to believe that the tickets were not non- 
transferable or that such a restriction was 
not enforced by the club. The judgment for 
plaintiff was affirmed.—Rouillard v. Canadian 
Klondike Club, Inc. Massachusetts Supreme 
Judicial Court. April 26, 1944. 10 CCH 
NEGLIGENCE CAsEs 861. 
R. L. Sisk, D. S. Miller, for plaintiff. 
S. H. Donnell, for defendant. 
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MALPRACTICE—TREATMENT OF 
INJURED MUNITIONS WORKER 


(NEW JERSEY) 
@ Munitions works explosion 
Necessity for expert medical testi- 
mony 


As a result of an explosion at the Hercules 
Powder Company, munitions plant, Hull Jr. 
was seriously injured. He was taken to the 
hospital where he was treated by the de- 
fendant doctor. The diagnosis at the hos- 
pital on admission was, 

“General lacerations, particularly a severe lac- 
eration of the back in the lumbar area, prob- 
able injury to spinal cord and nerve system, 
as evidenced by diminished sensation and paral- 
ysis in both legs, shock, and poor general condi- 
tion, with a very poor prognosis for continuance 
of life beyond six months.’’ 


In fact, he died several days short of the 
6 months prognosis. Hull’s father sued, 
as administrator, the doctors who had 
treated the son, charging them with negli- 
gently causing the son’s death. They were 
charged with 

“leaving a large piece of metal in a soiled, con- 
tused wound for four months and then removing 
it, and in failing to remove soiled and infectious 
tissue from the edge of a wound of the size and 
appearance of the one in question; and in fail- 
ing to investigate or remedy the presence of 
urine in an open wound, the same being infec- 
tious, the transfusion of blood on only six occa- 
sions in four months, on only nine occasions in 
six months when the treatment required was 
repeated transfusions,’’ 


and that infection of the bloodstream was 
permitted to develop. At the close of plain- 
tiff’s case, on motion of the defendant, a 
nonsuit was granted “because there was no 
professional or expert testimany upon the 
question of negligence.” On appeal by the 
plaintiff the judgment of nonsuit was af- 
firmed. Appellant contended that, although 
the general rule required that expert testi- 
mony by physicians establish the standard 
of medical care, in cases where the acts 
of the defendant physicians are so mani- 
festly and clearly negligent that they can 
be recognized as such by the ordinary lay- 
man, no expert medical testimony is re- 
quired. However the court said: 

“The testimony discloses that the physicians 
were handling a serious and complicated case 
of multiple injuries. The patient was in extreme 
shock, resistance was low, bodily strength was 
at an ebb most of the time, disturbance by 
operation or manipulation a risky procedure, 
and the extreme severity of the initial injuries 
from the beginning was such that physicians 
recognized ultimate recovery as probably hope- 
less and that life itself could scarcely last be- 
yond a few months. In this state of facts we 
are of the opinion that it was not within the 
province of any jury to adjudge the validity 
of the judgment and action of the attending 
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physicians as to the course of their treating 
procedure without at least the aid of experts, 
qualified as to knowledge in a field outside the 
knowledge and experience of laymen, and in- 
formed of the actual circumstances of the case 
in question upon which they might deliver their 
opinion on the basis of either their actual knowl- 
edge or assumed facts in a hypothetical ques- 
tion based on the testimony in the case. We 
conclude, therefore, that the ruling of the trial 
court as to the necessity of expert testimony, 
under the circumstances of this case, was 
correct.”’ 


Hull, Admr., appellant v. Plume, et al., New 
Jersey Court of Errors and Appeals. April 
20, 1944. 10 CCH NeEcticeNce Cases. 737. 
Milford Salny, 10 Park Pl., Morristown, N. J., 
for plaintiff, appellant. 

William P. Braun, 60 Park Pl., Newark, N. J., 
for defendants, respondents. 


MALPRACTICE—SURGEON’S LIABILITY 


(COLORADO) 


e@ Gauze pad left in incision 

Statute of limitations 

Concealment of cause of action 
“A legal right to damage for an injury is prop- 
erty and one can not be deprived of his prop- 
erty without due process. There can be no due 
process unless the party deprived has his day 
in court and if without his fault his debtor con- 
ceals from him his right until a statute deprives 
him of his remedy he is deprived of due process. 
It is also an ancient maxim of the common law 
that ‘Where there is a right there is a remedy.’ 
What a mockery to say to one, grievously 
wronged, ‘Certainly you had a remedy, but 
while your debtor concealed from you the fact 
that you had a right the law stripped you of 
your remedy.’ ”’ 


An operation was performed on the plain- 
tiff in 1930. The plaintiff pleaded that the 
defendant doctors, in operating, inserted a 
large gauze pad in the incision and closed 
the incision leaving the gauze pad inside 
the incision. Thereafter the plaintiff con- 
tinued to suffer and in endeavoring to ascer- 
tain the cause of her suffering was treated 
by various physicians and surgeons, until 
1940 when, an exploratory operation being 
performed, the gauze pad was discovered 
and removed. This was the first notice that 
plaintiff had of the negligence of the de- 
fendants. The doctors moved to dismiss 
on the ground that plaintiff's suit was 
barred by the two year statute of limi- 
tations, and the court dismissed plaintiff's 
suit. On appeal the plaintiff contended 
that since the cause of action had been 
concealed from her the statute of limita- 
tions was tolled until the defendant’s negli- 
gence was discovered by her. It was held 
that while generally plaintiff’s ignorance of 
the wrong committed can not be considered 
in determining when the statute begins to 
run, an exception to this rule is made in 
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cases of the concealment, as a result of the 
defendant’s negligence, of the cause of 
action (even though such concealment is 
not done with a fraudulent intent). In such 
case the bar of the statute does not begin 
to operate until discovery. The judgment 
of dismissal was reversed, and the case re- 
manded for further proceedings.—Rosane, 
plaintiff in error v. Senger, et al. Colorado 
Supreme Court. May 1, 1944. 10 CCH 
NEGLIGENCE CASES 894, 

Albert B, Logan, for plaintiff in error. 

Paul M. Clark, for William Senger and Paul M. 
Ireland. 

Fred Farrar, Elmer P. Cogburn, for Colorado 
Fuel and Iron Company and La Rue Stratton. 


MUNICIPALITY'S LIABILITY 


(COLORADO) 


e Pedestrian falls on icy ramp 
Dangerous condition artificially 
created 


The streets in the business district of Ster- 
ling are asphalt bounded by six-inch curbs 
‘except at the intersections where con- 
crete ramps forming an arc around the cor- 
ners extend into the street. In effect these 
ramps are extensions of the sidewalks, 
formed of the same material as the side- 
walks, providing in a space of six feet a 
gradual descent in the pedestrian way from 
the level of the sidewalk to the street level. 
Drains are provided at each end and in the 
center of the arc of these ramps, and it is 
admitted in this case that the ramps are in 
no wise hazardous or dangerous. 

Winter and summer the streets are cleared 
of debris by means of a street flusher 
of standard design which forces water 
to the street under pressure, the force of 
the water carrying the debris from the 
street into the gutters. In winter these 
cleaning operations are confined to days 
when temperature is above freezing; or if 
it is considered possible that there may be 
danger of freezing, street maintenance men 
follow the flusher to sweep the water away 
and to apply salt. 

The maximum temperature on the day of 
the accident, February 8, 1941, was forty- 
four degrees and the, minimum fourteen 
degrees; or, stated another way, the tem- 
perature never rose more than twelve de- 
grees above nor fell more than eighteen 
degrees below the freezing point. The 
weather had been clear. There was no 
snow on the streets and the morning was 
sunny. After ten o’clock when the temper- 
ature had risen above thirty-two degrees, 
one of the regular employees of the city 
began using the flusher to clean the paved 
portion of the streets. About noon his ma- 
chine passed the ramp on the southeast 


corner of Third and Main, which is shaded 
bv the I, & M. Building. 

The flusher, even though the pressure was 
reduced in passing, threw water up the 
ramp which invaded the sidewalk to a dis- 
tance of about two feet at one place, and 
although the water drained back into the 
drains the remaining moisture permitted a 
thin film of ice to form on the ramp and 
sidewalk where the water had been. 
Within a short time the plaintiff, walking 
across the street, had slipped and fallen on 
the icy area. After hearing of the accident 
the city officials took immediate steps to 
remove the ice. This, the city contended on 
appeal, absolved the city from liability, since 
within a reasonable time after hearing of 
the accident, the city took steps to remove 
the ice. It was held that this would only 
apply to a dangerous condition of the side- 
walk arising exclusively from the forces of 
nature. In this case the condition was arti- 
ficially created by the city’s employee. The 
judgment was affirmed.—City of Sterling, 
plaintiff in error v. Anciaux. Colorado Su- 
preme Court. May 15, 1944. 10 CCH Nec- 
LIGENCE CASEs 913. 

Raymond M. Sandhouse, for plaintiff in error. 
Redmond & Drefke, for defendant in error. 


MUNICIPALITY'S LIABILITY 


(LOUISIANA) 
e Foot caught in sidewalk grating 


The duty of municipal corporations is only 
to see that its sidewalks are safe for per- 
sons exercising ordinary care and prudence. 
Sidewalks must be reasonably safe, not per- 
fect nor foolproof. A metal grating was 
installed in the sidewalk next to the Cans 
Building, with overall dimensions of 314’ 
x 12’, composed of iron, and the holes or 
openings in the grating are 1%4” at their 
widest point. Miss McQuillan, walking on 
the sidewalk in front of the Canal Building, 
was crowded by other pedestrians, so that 
she was forced to walk upon the grating. 
In so doing, her shoe caught in an opening 
in the grating, causing her to be chrown to 
the sidewalk and injured. The shoe worn 
by the plaintiff was introduced in evidence. 
It was alleged in plaintiff’s petition that the 
grating was dangerous because the open- 
ings were sufficiently large to catch the 
heels of the type of shoe presently worn 
by ladies. In affirming a judgment for the 
defendant City of New Orleans, the court 
said of the grating: “It was not slippery 
and, if dangerous, it was solely because of 
the holes in the design of the grating which, 
as we have said, were not more than 14” 
at the widest point. The gratings are de- 
signed so as to permit the circulation of air 
in the basement of the Canal Building and, 
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in that respect, they serve a useful and nec- 
essary purpose. It is true that the shoes 
which women presently wear sometimes 
have narrow toes and heels, and, if the 
writer’s observation is not at fault, are fre- 
quently without any covering over the toes 
at all and, of course, the narrower the 
shoes are the more likelihood of their being 
engaged in a hole 1%” wide. When this 
grating was installed fifteen years ago the 
style in women’s shoes might have been 
different and, doubtless, will be different be- 
fore many years hence. It may be that our 
women will wear sturdier and wider shoes 
or it is as safe to predict narrower and flim- 
sier ones. But must our sidewalks be al- 
tered with the prevailing mode of footgear 
or should the women be charged with 
greater or less caution as the changing 
styles require. We incline to the latter 
view and are constrained to hold this side- 
walk is reasonably safe for the pedestrian 
who is reasonably shod.” McQuillan, appel- 
lant v. City of New Orleans, et al. Louisiana 
Court of Appeal, Parish of Orleans. May 
29, 1944. 10 CCH NEGLIcENcE Cases 917. 
George Piazza, for plaintiff, appellant. 

F. P. Burns, City Attorney, H. C. Keith, Asst. 
City Attorney, for defendant, appellee. 


PRODUCTS LIABILITY 


(ILLINOIS) 


e Res ipsa loquitur 
Bone in prepared soup-mix 


Can the doctrine of res ipsa loquitur be in- 
voked where the instrumentality alleged to 
have caused the injury had passed from the 
defendant’s control to that of the plaintiff at 
the time of the injury? Plaintiff-sued for the 
wrongful death of her 13 month old son, 
caused by his swallowing a bone allegedly 
contained in the defendant’s Dainty Soup 
Noodle Mix, which the plaintiff fed to the 
baby. “The evidence shows that around sup- 
per time plaintiff started to prepare the meal. 
She went to a neighborhood store and saw 
defendant’s product on the shelf and bought 
it. The product was ina glass jar containing 
dehydrated vegetables, some dried powder, 
and on top were the shell noodles. When 
she bought the jar it was sealed. When she 
got the jar home she took a clean pan from 
the pantry and filled it with the required 
amount of water, which she obtained from 
the sink faucet. The faucet had a filter strainer 
on it, through the openings of which a noodle 
could not have passed. She did not know 
how big the openings in the strainer were, 
but doubted that anything one-quarter or 
one-third of an inch could pass through. 
Then she waited for the water to boil. When 
the water boiled she put in the entire con- 
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tents of the jar and let it boil five or ten 
minutes. She had pried open the jar with a 
can opener. When she poured the contents 
of the jar into the pan of water, she just 
looked at it when she poured it in and did 
not see any bone either in the mix or in the 
soup. She did not put any lid over the pan 
and its contents. She had to stay and watch 
it while it was cooking, otherwise the noodles 
would stick to the bottom. She stirred it 
while it was boiling. When it was boiled 
the noodles increased to about three times 
their previous size and were one-half to 
three-quarters or seven-eighths of an inch 
long and about one-quarter inch wide. When 
the soup was done she took the baby’s dish, 
poured ina little soup and most of the noodles 
and set it on the side. She took a teaspoon 
and fed him two or three spoonfuls, and then 
about the second or third spoonful he started 
to gag and turn blue. Her husband then 
took the baby and turned him upside down 
and patted him on the back and the baby 
threw up some of the noodles and some of 
the soup. She held the baby in her arms and 
when he cried the cry was different from the 
ordinary cry. Later that evening he was 
visited by Dr. Block and on Sunday evening 
was taken to the County Hospital. At 3 
A. M. Monday the baby was bronchoscoped 
and a grayish mass was removed from the 
right main bronchus. The grayish mass, in 
the doctor’s opinion, was a bone. It was not 
produced at the trial. The baby died Monday 
evening. 


The evidence shows that the product was 
prepared and marketed by defendant in a 
sealed vacuum packed container, delivered 
in that condition to a retailer, who in turn 
sold it in that condition to plaintiff, so that 
when received by plaintiff it necessarily and 
apparently was in the same condition as 
when distributed by defendant. A reading of 
the testimony as to the method used by de- 
fendant to prepare and pack its product 
shows that there was opportunity for a bone 
to get into the jar. No inspection was made 
of the dehydrated vegetables, except to see 
that they were of proper cost; neither was 
there any inspection as to the other ingredi- 
ents used in the soup mix. It appears from 
the testimony that the defendant, engaging 
in the manufacture of food for human con- 
sumption, performed no inspection of its 
product, or of the composite product, while 
manufacturing the same, but relied upon its 
vendors. Without any extensive discussion, 
the court held the doctrine of res ipsa loquitur 
applicable, against the defendant’s conten- 
tion that it was inapplicable because the 
“instrumentality” had passed to the control 
of the plaintiff.—Paolinelli, Admx. v. Dainty 
Foods Manufacturers, Inc. Illinois Appellate 
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Court, First District. 
leased May 12, 1944. 
Cases 885. 

Lord, Bissell & Kadyk, for appellant. 


Sher & Karlin, Maurice M. Wasserman, for ap- 
pellee. 


April 26, 1944. Re- 
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REPAIRER’S LIABILITY TO 
THIRD PARTY 


(MICHIGAN) 


e Privity of contract 
Explosion of repaired stove 


Curtis, a tenant of the plaintiff, bought a 
kerosine stove from Sears, Roebuck & Co., 
and used the stove in the six-room house 
which the tenant rented from the plaintiff. 
The stove had twice been returned to the 
defendant for repairs and was in use in the 
house, when it exploded, destroying the house 
and its contents. The plaintiff, owner of the 
house, sued the defendant for alleged negli- 
gence in repairing the stove originally sold 
by it. From a judgment for the plaintiff, 
the defendant appealed, urging principally 
that it had no contractual relations with 
plaintiff. It was held that if the defendant 
was negligent in making inspection and re- 
pair of the stove, then it would be liable 
for the resulting damage, not only to the 
tenants who purchased the stove, but also to 
other persons subjected to the danger cre- 
ated by its negligence. It was not essential 
to liability that defendant have contractual 
relation with the plaintiff. The judgment 
for plaintiff was affirmed.—Gimino v. Sears, 
Roebuck & Company, appellant. Michigan 
Supreme Court. May 17, 1944. 10 CCH 
NEGLIGENCE CAsEs 915. 


Henry L. Beers, Court House, Noel P. Fox, 
Montgomery Bldg., Muskegon, Mich., for plain- 
tiff, appellee. 
Alexis J. Rogoski, 
Bldg., Muskegon, 
pellant. 


410 Hackley Union Bank 
Mich., for defendant, ap- 


PRODUCTS LIABILITY 


(MISSOURI) 


@Inflammable element in polish re- 
mover 
Use of product for intended purpose 
Injured person not in privity 


Harry was 5 years old, had never been to 
school and could not read or write but was 
otherwise normal for a child of his years. 
His sister had, about 9 months before the 
accident, bought a bottle of finger nail polish 
remover, and after using some of it for 
removing nail polish, kept it on her dressing 
table. At the time of the accident it con- 
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tained possibly 1%4 ounces of fluid. The 
bottle and its contents were harmless to 
the human skin when used as a finger nail 
polish remover; but it contained portions 
of a highly inflammable element, which ren- 
dered the entire bottle and contents danger- 
ous, when exposed directly to fire. The 
bottle was not marked in any way to note 
the presence of such inflammable element, 
or that the contents of such bottle as a whole 
were highly inflammable when exposed to 
fire. Harry had access to the dressing table 
on which the bottle of polish remover was 
kept. He went to the dresser, and splashed 
all or part of the contents of the bottle of 
polish remover upon his clothing, and after- 
wards touched a lighted match thereto and set 
himself afire. The child’s parents sued the 
manufacturer for negligently causing the 
death of the child, on the theory that the 
nail polish contained an element which was 
imminently dangerous, under certain circum- 
stances (as when exposed to fire), and was not 
so marked or labelled. It was held that the 
defendant was not liable. The manufac- 
turer is liable, to those not in contractual 
relations with him, for injury incurred in the 
use of his product, only where the use is the 
normal use for which the product was in- 
tended. In this case the polish remover was 
harmless for the purpose for which it was 
intended. It was only when it was used in 
a manner never intended by the defendant 
that the product was at all dangerous. It 
is inconceivable that the defendant could 
have anticipated that a child would sprinkle 
this finger nail polish remover upon his per- 
son and ignite himself afterwards. The 
judgment for plaintiff was reversed.—Law- 
son, et al. v. The Benjamin Ansehl Company. 
Springfield Court of Appeals, Missouit. 
May 9, 1944. 10 CCH NEcLiGEeNce Cases 902. 
W. I. Mayfield, Lebanon, Mo., Bartley & May- 
field, St. Louis, Mo., for appellant. 


Bradshaw & Fields, Lebanon, Mo., Morgan M. 
Moulder, Camdenton, Mo., for respondents. 


WARRANTY OF FOOD 


(ILLINOIS) 


e Country club 
Bone swallowed while eating creamed 
chicken 


Mrs. Goodwin while eating “creamed 
chicken” (neé turkey) prepared and served 
by the defendant at a chapter meeting of the 
D. A. R., held at the defendant country 
club, swallowed a bone which became lodged 
in her throat, perforated her esophagus, re- 
sulting in infection which spread into the 
chest cavity, as a result of which she died. 
Her husband as administrator sued the de- 
fendant country club for negligence and 
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breach of warranty causing the wrongful 
death of his wife. A judgment for the plain- 
tiff was reversed, the court holding that the 
presence of a bone natural to the type of 
meat served is not a breach of the implied 
warranty of a restaurant keeper that his food 
is wholesome and fit for human consumption. 
It is common knowledge that bone is as 
much a part of the carcass of animals, fowl 
and fish, as the meat. The bone usually 
remains with the meat during the process 
of cooking and preparation for human con- 
sumption. Common experience dictates that 
one eating the meat of animals, fow! or fish, 
should do so with the knowledge that such 
food may contain pieces of bone.—Goodwin, 
Admr. v. Country Club of Peoria. Illinois 
Appellate Court, Second District. April 27, 
1944. 10 CCH NEGLIGENCE Cases 750. 


Hunter, Kavanagh & McLaughlin, Peoria, IIl., 
for appellant. 

Cassidy, Sloan & Crutcher, Peoria, IIl., 
pellee. 


X-RAY BURNS-RES IPSA LOQUITUR 


(KANSAS) 
© Sufficiency of pleading 


for ap- 


Is the plaintiff’s petition alleging a claim 
for damages for a bad result from x-ray 
treatments, a sufficient statement of a res 
ipsa loquitur cause of action? After alleging 
that he went to the defendant, a physician 
and surgeon, specializing in x-ray therapy, 
and received six x-ray treatments, as a result 
of which he received a severe burn on his 
leg from the treatment and the x-ray ma- 
chine, so that he was crippled and damaged, 


“Plaintiff further says that in the giving of said 
X-ray treatment in a proper and careful man- 
ner, no injury would result theréfrom and no 
injury results therefrom except when proper 
skill and care is not exercised. 


“Plaintiff further says that the giving of X-ray 
treatments under the circumstances alleged here- 
in is such a highly skilled and specialized art 
and science that he has no knowledge of what 
is the proper technique and method and manner 
of giving and applying said treatment, and for 
that reason is unable to set out in detail or in 
substance the negligence of the defendant which 
were the approximate results of said injury, 
with this exception: That among the acts of 
negligence was the delegation of said work to 
a person unknown to this plaintiff and who was 
not a physician and surgeon and otherwise not 
qualified, as plaintiff is informed and verily be- 
lieves and, therefore, states the fact to be with- 
out additional and further knowledge which is 
Not available to him.”’ 


This was held not to be a sufficient statement 
of a res ipsa loquitur cause of action. There 
is no allegation that the defendant was in 
exclusive control of the x-ray machine or of 
the treatment administered. There is no 
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allegation of the physical condition of plain- 
tiff as diagnosed prior to the treatment, 
nor of the purpose for which the treatment 
was administered; in some cases a so-called 
burning of malignant tissue is the purpose 
to be served by x-ray treatment. The appli- 
cation of the doctrine of res ipsa loquitur 
depends on the entire circumstances involved 
leading up to the accident, and the plaintiff’s 
petition does not disclose them. The ruling 
of the trial court overruling defendant’s de- 
murrer to the plaintiff’s petition is reversed, 
and the cause remanded with directions to 
sustain the demurrer.—Waddell v. Woods, 
appellant. Kansas Supreme Court. May 6, 
1944. 10 CCH NEGLIGENCE CASEs 871. 


Robert Stone, James A. McClure, Robert L. 
Webb, Beryl R. Johnson, Ralph W. Oman, all 
of Topeka, Kan., for appellant. 

Edward Rooney, Jacob A. Dickinson, Edward 
Rooney, Jr., of Topeka, Kan., H. C, O'Reilly, 
of Cottonwood Falls, Kan., for appellee. 


X-RAY BURNS-RESPONDEAT 
SUPERIOR 


(ARKANSAS) 


e X-rays taken by technician 
Liability of physician employer 


When plaintiff went to Dr. Gray, an x-ray 
specialist, to have x-rays made of his teeth, 
he was turned over to Miss Egner, an x-ray 
technician. During the taking of the x-rays, 
Miss Egner (according to the plaintiff) 
moved the x-ray tube, as a result of which 
it touched the plaintiff, and shocked him, 
causing him to fall to the floor. He received 
burns on the arm and finger and the stomach, 
and his underclothing caught fire. Dr. Gray 
heard the plaintiff cry out and came back 
with a tube of lotion. He said the machine 
must have come in contact with plaintiff’s 
belt buckle or tie clasp. Miss Egner was an 
experienced x-ray technician; but not a phy- 
sician. The defendant, Dr. Gray, was a prac- 
ticing physician who had specialized in x-ray 
work for about 14 years. During the time 
Miss Egner was taking the x-rays, the de- 
fendant was in his private office, which was 
so arranged that he could see Miss Egner, 
but could not see the patient. Plaintiff’s suit 
was based on the theory of respondeat supe- 
rior, that Dr. Gray was liable for the negli- 
gence of Miss Egner, as his employee. The 
judgment for plaintiff was appealed from by 
the defendant who claimed that respondeat 
superior was inapplicable; that the negligence 
was Miss Egner’s and not the defendant’s; 
and that the relation of master and servant 
cannot exist between the defendant, a phy- 
sician and Miss Egner, an x-ray technician. 
It was held that since, in the case at bar, 
the defendant was himself an x-ray special- 
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ist, not a general practitioner, and did only 
x-ray work, the doctrine of respondeat superior 
applied to make the defendant liable for the 
negligence of Miss Egner. The judgment 
was affirmed conditional on remittitur.— 
Gray v. McLaughlin. Arkansas Supreme 
Court. April 24, 1944. 10 CCH NEGLIGENCE 
CAsEs 866. 

Martin, Wootton & Martin, for appellant. 

Jay M. Rowland, Leo P. McLaughlin, for ap- 
pellee. 


FALLING POWER LINE POLE 


(MASSACHUSETTS) 


e Mushroom crop destroyed 
Pleading 





The mushroom crop in the plant of the 
plaintiff was killed because of over-heating. 
In his suit against the power company the 
plaintiff alleged that on July 14, 1937, and 
for a long time prior thereto, the plaintiff 
was the owner of a mushroom plant located 
on Washington Street in Groveland; that 
at that time, and for a long time prior ihere- 
to, the defendant maintained a-pole on that 
street a short distance from his plant; that 
the defendant was obliged by law to use 
strong and sufficient poles; that the pole 


involved was not such but was weak and 
defective, which defect the defendant knew 
of, or with the exercise of reasonable dili- 
gence could have determined; that said pole 
being in a weakened and defective condition 
fell on July 14, 1937, by reason of the de- 
fendant’s negligence in maintaining said 
pole, and carried away with it a power line 
which ran to the plaintiff’s plant a short 
distance from said pole, with the result that 
the electrical apparatus used by the plaintiff 
in the growing of mushrooms was disabled, 
causing the temperature to rise; and that 
in consequence of the heat, a crop of mush- 
rooms was killed, “all to his great damage 
as alleged in his writ.” 

The defendant’s demurrer was sustained by 
the trial court. On appeal this order was 
reversed and the demurrer ordered over- 
ruled. The declaration sufficiently alleged 
the defendant’s ownership of the pole, the 
defendant’s duty to keep the pole in a safe 
condition, and that the negligent breach of 
the duty was the proximate cause of damage 
to the plaintiff—Newlin v. New England 
Telephone and Telegraph Company. Massa- 
chusetts Supreme Judicial Court. April 27, 
1944. 10 CCH Necticence Cases 858. 


D. Santry & J. W. Santry, Jr., for plaintiff. 
J. N. Clark, for defendant. 


Who’s Who in This Issue 


EDWIN BORCHARD 

Since 1917, Professor of Law at Yale Uni- 
versity Law School. Law librarian of Con- 
gress January 1911-16, except 1913-14 when 
served as assistant solicitor Department of 
State. Chief counsel for Peru, in the Tacna- 
Arica Arbitration. United States technical 
adviser at Conference on Codification of In- 
ternational Law, 1930. The author of many 
legal articles and books, including his 
definitive Declaratory Judgments—a_ most 
useful tool for insurance counsel. 


HUGH E. WILLIS 


Professor of Law, Indfana University, since 
1922. Commissioner on Uniform State 
Laws, 1920-22. Wrote the Indiana Anno- 
tations to the Restatement of the Law of 
Contracts. His scholarly and widely used 
work Constitutional Law of the United States 
first published in 1936, criticized Paul v. 
Virginia, as well as some thirty other prior 
decisions of the United States Supreme 
Court, all of which have now been overruled. 


NATHAN R. BERKE 

Field attorney for Region V, Federal 
Security Agency. L. L. B., Detroit College 
of Law, by way of University of Michigan, 
and Harvard. From 1931 to April 1942, 
associated with Walters & Head, at Detroit, 
Michigan, and specializing in insurance and 
corporation law. Since April, 1942, associ- 
ated with the office of the General Counsel, 
Federal Security Agency, at Washington, 
D. C. Last December he was appointed to 
his present post in Cleveland, Ohio. 


ARTHUR ROSENBLUM 


Attorney-at-Law, Los Angeles, California, 
who, since 1933, has specialized in life, health 
and accident insurance law. His thoughtful 
article, “Reinstatement of Life Insurance Poli- 
cies”, begun in the May issue of the JOUR- 
NAL, concludes in this issue with a lucid 
analysis of the several theories as to the 
nature of reinstatement, and of the effect to 
be given a reinstated policy. 
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